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Authority: 42 U.S.C. 2000d-1 and 3535(d).
Source: 38 FR 17949, July 5, 1973, unless otherwise noted.
Sec. 1.1 Purpose.

The purpose of this part 1 is to effectuate the provisions of title
VI of the Civil Rights Act of 1964 (hereafter referred to as the Act) to
the end that no person in the United States shall, on the ground of
race, color, or national origin, be excluded from participation in, be
denied the benefits of, or be otherwise subjected to discrimination
under any program or activity receiving Federal financial assistance
from the Department of Housing and Urban Development.

Sec. 1.2 Definitions.

As used in this part 1--

(a) The term Department means the Department of Housing and Urban
Development.

(b) The term Secretary means the Secretary of Housing and Urban
Development.

(c) The term responsible Department official means the Secretary or,
to the extent of any delegation of authority by the Secretary to act
under this part 1, any other Department official to whom the Secretary
may hereafter delegate such authority.

(d) The term United States means the States of the United States,
the District of Columbia, Puerto Rico, the Virgin Islands, American
Samoa, Guam, Wake Island, the Canal Zone, and the territories and
possessions of the United States, and the term State means any one of
the foregoing.

(e) The term Federal financial assistance includes: (1) Grants,
loans, and advances of Federal funds, (2) the grant or donation of
Federal property and interests in property, (3) the detail of Federal
personnel, (4) the sale and lease of, and the permission to use (on
other than a casual or transient basis), Federal property or any
interest in such property without consideration or at a nominal
consideration, or at a consideration which is reduced for the purpose of
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assisting the recipient, or in recognition of the public interest to be
served by such sale or lease to the recipient, and (5) any Federal
agreement, arrangement, or other contract which has as one of its
purposes the provision of assistance. The term Federal financial
assistance does not include a contract of insurance or guaranty.

(f) The term recipient means any State, political subdivision of any
State, or instrumentality of any State or political subdivision, any
public or private agency, institution, organization, or other entity, or
any individual, in any State, to whom Federal financial assistance is
extended, directly or through another recipient, for any program or
activity, or who otherwise participates in carrying out such program or
activity (such as a redeveloper in the Urban Renewal Program), including
any successor, assign, or transferee thereof, but such term does not
include any ultimate beneficiary under any such program or activity.

(g) The term applicant means one who submits an application,
contract, request, or plan requiring Department approval as a condition
to eligibility for Federal financial assistance, and the term
application means such an application, contract, request, or plan.

Sec. 1.3 Application of part 1.

This part 1 applies to any program or activity for which Federal
financial assistance is authorized under a law administered by the
Department, including any program or activity assisted under the
statutes listed in appendix A of this part 1. It applies to money paid,
property transferred, or other Federal financial assistance extended to
any such program or activity on or after January 3, 1965. This part 1
does not apply to: (a) Any Federal financial assistance by way of
insurance or guaranty contracts, (b) money paid, property transferred,
or other assistance extended to any such program or activity before
January 3, 1965, (c) any assistance to any person who is the ultimate
beneficiary under any such program or activity, or (d) any employment
practice, under any such program or activity, of any employer,
employment agency, or labor organization, except to the extent described
in Sec. 1.4(c). The fact that certain financial assistance is not listed
in appendix A shall not mean, if title VI of the Act is otherwise
applicable, that such financial assistance is not covered. Other
financial assistance under statutes now in force or hereinafter enacted
may be added to this list by notice published in the Federal Register.

Sec. 1.4 Discrimination prohibited.

(a) General. No person in the United States shall, on the ground of
race, color, or national origin, be excluded from participation in, be
denied the benefits of, or be otherwise subjected to discrimination
under any program or activity to which this part 1 applies.

(b) Specific discriminatory actions prohibited. (1) A recipient
under any program or activity to which this part 1 applies may not,
directly or through contractual or other arrangements, on the ground of
race, color, or national origin:

(i) Deny a person any housing, accommodations, facilities, services,
financial aid, or other benefits provided under the program or activity;

(i) Provide any housing, accommodations, facilities, services,
financial aid, or other benefits to a person which are different, or are
provided in a different manner, from those provided to others under the
program or activity;

(iii) Subject a person to segregation or separate treatment in any
matter related to his receipt of housing, accommodations, facilities,
services, financial aid, or other benefits under the program or
activity;

(iv) Restrict a person in any way in access to such housing,
accommodations, facilities, services, financial aid, or other benefits,
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or in the enjoyment of any advantage or privilege enjoyed by others in
connection with such housing, accommodations, facilities, services,
financial aid, or other benefits under the program or activity;

(v) Treat a person differently from others in determining whether he
satisfies any occupancy, admission, enroliment, eligibility, membership,
or other requirement or condition which persons must meet in order to be
provided any housing, accommodations, facilities, services, financial
aid, or other benefits provided under the program or activity;

(vi) Deny a person opportunity to participate in the program or
activity through the provision of services or otherwise, or afford him
an opportunity to do so which is different from that afforded others
under the program or activity (including the opportunity to participate
in the program or activity as an employee but only to the extent set
forth in paragraph (c) of this section).

(vii) Deny a person the opportunity to participate as a member of a
planning or advisory body which is an integral part of the program.

(2)(i) A recipient, in determining the types of housing,
accommodations, facilities, services, financial aid, or other benefits
which will be provided under any such program or activity, or the
class of persons to whom, or the situations in which, such housing,
accommodations, facilities, services, financial aid, or other benefits
will be provided under any such program or activity, or the class of
persons to be afforded an opportunity to participate in any such program
or activity, may not, directly or through contractual or other
arrangements, utilize criteria or methods of administration which have
the effect of subjecting persons to discrimination because of their
race, color, or national origin, or have the effect of defeating or
substantially impairing accomplishment of the objectives of the program
or activity as respect to persons of a particular race, color, or
national origin.

(i) A recipient, in operating low-rent housing with Federal
financial assistance under the United States Housing Act of 1937, as
amended (42 U.S.C. 1401 et seq.), shall assign eligible applicants to
dwelling units in accordance with a plan, duly adopted by the recipient
and approved by the responsible Department official, providing for
assignment on a community-wide basis in sequence based upon the date and
time the application is received, the size or type of unit suitable, and
factors affecting preference or priority established by the recipient's
regulations, which are not inconsistent with the objectives of title VI
of the Civil Rights Act of 1964 and this part 1. The plan may allow an
applicant to refuse a tendered vacancy for good cause without losing his
standing on the list but shall limit the number of refusals without
cause as prescribed by the responsible Department official.

(iii) The responsible Department official is authorized to prescribe
and promulgate plans, exceptions, procedures, and requirements for the
assignment and reassignment of eligible applicants and tenants
consistent with the purpose of paragraph (b)(2)(ii) of this section,
this part 1, and title VI of the Civil Rights Act of 1964, in order to
effectuate and insure compliance with the requirements imposed
thereunder.

(3) In determining the site or location of housing, accommodations,
or facilities, an applicant or recipient may not make selections with
the purpose or effect of excluding individuals from, denying them the
benefits of, or subjecting them to discrimination under any program to
which this part 1 applies, on the ground of race, color, or national
origin; or with the purpose or effect of defeating or substantially
impairing the accomplishment of the objectives of the Act or this part
1.

(4) As used in this part 1 the housing, accommodations, facilities,
services, financial aid, or other benefits provided under a program or
activity receiving Federal financial assistance shall be deemed to
include any housing, accommodations, facilities, services, financial
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aid, or other benefits provided in or through a facility provided with
the aid of Federal financial assistance.

(5) The enumeration of specific forms of prohibited discrimination
in paragraphs (b) and (c) of this section does not limit the generality
of the prohibition in paragraph (a) of this section.

(6)(i) In administering a program regarding which the recipient has
previously discriminated against persons on the ground of race, color,
or national origin, the recipient must take affirmative action to
overcome the effects of prior discrimination.

(i) Even in the absence of such prior discrimination, a recipient
in administering a program should take affirmative action to overcome
the effects of conditions which resulted in limiting participation by
persons of a particular race, color, or national origin.

Where previous discriminatory practice or usage tends, on the ground of
race, color, or national origin, to exclude individuals from

participation in, to deny them the benefits of, or to subject them to
discrimination under any program or activity to which this part 1

applies, the applicant or recipient has an obligation to take reasonable
action to remove or overcome the consequences of the prior
discriminatory practice or usage, and to accomplish the purpose of the
Act.

(c) Employment practices. (1) Where a primary objective of the
Federal financial assistance to a program or activity to which this part
1 applies is to provide employment, a recipient may not, directly or
through contractual or other arrangements, subject a person to
discrimination on the ground of race, color, or national origin in its
employment practices under such program or activity (including
recruitment or recruitment advertising, employment, layoff, termination,
upgrading, demotion, transfer, rates of pay or other forms of
compensation and use of facilities). The requirements applicable to
construction employment under such program or activity shall be those
specified in or pursuant to part Il of Executive Order 11246 or any
executive order which supersedes or amends it.

(2) Where a primary objective of the Federal financial assistance is
not to provide employment, but discrimination on the ground of race,
color, or national origin in the employment practices of the recipient
or other persons subject to this part 1 tends, on the ground of race,
color, or national origin, to exclude individuals from participation in,
to deny them the benefits of, or to subject them to discrimination under
any program to which this part 1 applies, the provisions of this
paragraph (c) shall apply to the employment practices of the recipient
or other persons subject to this part 1 to the extent necessary to
assure equality of opportunity to, and nondiscriminatory treatment of,
beneficiaries.

Sec. 1.5 Assurances required.

(a) General. (1) Every contract for Federal financial assistance to
carry out a program or activity to which this part 1 applies, executed
on or after January 3, 1965, and every application for such Federal
financial assistance submitted on or after January 3, 1965, shall, as a
condition to its approval and the extension of any Federal financial
assistance pursuant to such contract or application, contain or be
accompanied by an assurance that the program or activity will be
conducted and the housing, accommodations, facilities, services,
financial aid, or other benefits to be provided will be operated and
administered in compliance with all requirements imposed by or pursuant
to this part 1. In the case of a contract or application where the
Federal financial assistance is to provide or is in the form of personal
property or real property or interest therein or structures thereon, the
assurance shall obligate the recipient or, in the case of a subsequent
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transfer, the transferee, for the period during which the property is
used for a purpose for which the Federal financial assistance is
extended or for another purpose involving the provision of similar
services or benefits, or for as long as the recipient retains ownership
or possession of the property, whichever is longer. In all other cases
the assurance shall obligate the recipient for the period during which
Federal financial assistance is extended pursuant to the contract or
application. The responsible Department official shall specify the form
of the foregoing assurance for such program or activity, and the extent
to which like assurances will be required of subgrantees, contractors
and subcontractors, transferees, successors in interest, and other
participants in the program or activity. Any such assurance shall
include provisions which give the United States a right to seek its
judicial enforcement.

(2) In the case of real property, structures or improvements
thereon, or interests therein, acquired through a program of Federal
financial assistance the instrument effecting any disposition by the
recipient of such real property, structures or improvements thereon, or
interests therein, shall contain a covenant running with the land
assuring nondiscrimination for the period during which the real property
is used for a purpose for which the Federal financial assistance is
extended or for another purpose involving the provision of similar
services or benefits. In the case where Federal financial assistance is
provided in the form of a transfer of real property or interests therein
from the Federal Government, the instrument effecting or recording the
transfer shall contain such a covenant.

(3) In program receiving Federal financial assistance in the form,
or for the acquisition, of real property or an interest in real
property, to the extent that rights to space on, over, or under any such
property are included as part of the program receiving such assistance,
the nondiscrimination requirements of this part 1 shall extend to any
facility located wholly or in part in such space.

(b) Preexisting contracts--funds not disbursed. In any case where a
contract for Federal financial assistance, to carry
out a program or activity to which this part 1 applies, has been
executed prior to January 3, 1965, and the funds have not been fully
disbursed by the Department, the responsible Department official shall,
where necessary to effectuate the purposes of this part 1, require an
assurance similar to that provided in paragraph (a) of this section as a
condition to the disbursement of further funds.

(c) Preexisting contracts--periodic payments. In any case where a
contract for Federal financial assistance, to carry out a program or
activity to which this part 1 applies, has been executed prior to
January 3, 1965, and provides for periodic payments for the continuation
of the program or activity, the recipient shall, in connection with the
first application for such periodic payments on or after January 3,
1965: (1) Submit a statement that the program or activity is being
conducted in compliance with all requirements imposed by or pursuant to
this part 1 and (2) provide such methods of administration for the
program or activity as are found by the responsible Department official
to give reasonable assurance that the recipient will comply with all
requirements imposed by or pursuant to this part 1.

(d) Assurances from institutions. (1) In the case of any application
for Federal financial assistance to an institution of higher education,
the assurance required by this section shall extend to admission
practices and to all other practices relating to the treatment of
students.

(2) The assurance required with respect to an institution of higher
education, hospital, or any other institution, insofar as the assurance
relates to the institution's practices with respect to admission or
other treatment of persons as students, patients, or clients of the
institution or to the opportunity to participate in the provision of
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services or other benefits to such persons, shall be applicable to the
entire institution unless the applicant establishes, to the satisfaction
of the responsible Department official, that the institution's practices
in designated parts or programs of the institution will in no way affect
its practices in the program of the institution for which Federal
financial assistance is sought, or the beneficiaries of or participants
in such program. If in any such case the assistance sought is for the
construction of a facility or part of a facility, the assurance shall in
any event extend to the entire facility and to facilities operated in
connection therewith.

(e) Elementary and secondary schools. The requirements of this
section with respect to any elementary or secondary school or school
system shall be deemed to be satisfied if such school or school system
(1) is subject to a final order of a court of the United States for the
desegregation of such school or school system, and provides an assurance
that it will comply with such order, including any future modification
of such order, or (2) submits a plan for the desegregation of such
school or school system which the responsible official of the Department
of Health and Human Services determines is adequate to accomplish the
purposes of the Act and this part 1 within the earliest practicable
time, and provides reasonable assurance that it will carry out such
plan.

[38 FR 17949, July 5, 1973, as amended at 50 FR 9269, Mar. 7, 1985}
Sec. 1.6 Compliance information.

(a) Cooperation and assistance. The responsible Department official
and each Department official who by law or delegation has the principal
responsibility within the Department for the administration of any law
extending financial assistance subject to this part 1 shall to the
fullest extent practicable seek the cooperation of recipients in
obtaining compliance with this part 1 and shall provide assistance and
guidance to recipients to help them comply voluntarily with this part 1.

(b) Compliance reports. Each recipient shall keep such records and
submit to the responsible Department official or his designee timely,
complete, and accurate compliance reports at such times, and in such
form and containing such information, as the responsible Department
official or his designee may determine to be necessary to enable him to
ascertain whether the recipient has complied or is complying with this
part 1. In general, recipients should have available for the department
racial and ethnic data showing the extent to which members of minority groups are beneficiaries of federally
assisted programs.

(c) Access to sources of information. Each recipient shall permit
access by the responsible Department official or his designee during
normal business hours to such of its books, records, accounts, and other
sources of information, and its facilities as may be pertinent to
ascertain compliance with this part 1. Where any information required of
a recipient is in the exclusive possession of any other agency,
institution, or person and this agency, institution, or person shall
fail or refuse to furnish this information, the recipient shall so
certify in its report and shall set forth what efforts it has made to
obtain the information.

(d) Information to beneficiaries and participants. Each recipient
shall make available to participants, beneficiaries, and other
interested persons such information regarding the provisions of this
part 1 and its applicability to the program or activity under which the
recipient receives Federal financial assistance, and make such
information available to them in such manner, as the responsible
Department official finds necessary to apprise such persons of the
protections against discrimination assured them by the Act and this part
1.
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Sec. 1.7 Conduct of investigations.

(a) Periodic compliance reviews. The responsible Department official
or his designee shall from time to time review the practices of
recipients to determine whether they are complying with this part 1.

(b) Complaints. Any person who believes himself or any specific
class of persons to be subjected to discrimination prohibited by this
part 1 may by himself or by a representative file with the responsible
Department official or his designee a written complaint. A complaint
must be filed not later than 180 days from the date of the alleged
discrimination, unless the time for filing is extended by the
responsible Department official or his designee.

(c) Investigations. The responsible Department official or his
designee shall make a prompt investigation whenever a compliance review,
report, complaint, or any other information indicates a possible failure
to comply with this part 1. The investigation should include, where
appropriate, a review of the pertinent practices and policies of the
recipient, the circumstances under which the possible noncompliance with
this part 1 occurred, and other factors relevant to a determination as
to whether the recipient has failed to comply with this part .

(d) Resolution of matters. (1) If an investigation pursuant to
paragraph (c) of this section indicates a failure to comply with this
part 1, the responsible Department official or his designee will so
inform the recipient and the matter will be resolved by informal means
whenever possible. If it has been determined that the matter cannot be
resolved by informal means, action will be taken as provided for in
Sec. 1.8.

(2) If an investigation does not warrant action pursuant to
paragraph (d)(1) of this section the responsible Department official or
his designee will so inform the recipient and the complainant, if any,
in writing.

(e) Intimidatory or retaliatory acts prohibited. No recipient or
other person shall intimidate, threaten, coerce, or discriminate against
any person for the purpose of interfering with any right or privilege
secured by title VI of the Act or this part 1, or because he has made a
complaint, testified, assisted, or participated in any manner in an
investigation, proceeding, or hearing under this part. The identity of
complainants shall be kept confidential except to the extent necessary
to carry out the purposes of this part, including the conduct of any
investigation, hearing, or judicial proceeding arising thereunder.

Sec. 1.8 Procedure for effecting compliance.

(a) General. If there appears to be a failure or threatened failure
to comply with this part 1, and if the noncompliance or threatened
noncompliance cannot be corrected by informal means, compliance with
this part 1 may be effected by the suspension or termination of or
refusal to grant or to continue Federal financial assistance, or by any
other means authorized by law. Such other means may include, but are not
limited to: (1) A reference to the Department of Justice with a recommendation that appropriate proceedings
be brought to enforce any rights of the United States under any law of
the United States (including other titles of the Act), or any assurance
or other contractual undertaking, and (2) any applicable proceeding
under State or local law.

(b) Noncompliance with Sec. 1.5. If an applicant fails or refuses to
furnish an assurance required under Sec. 1.5 or otherwise fails or
refuses to comply with the requirement imposed by or pursuant to that
section, Federal financial assistance may be refused in accordance with
the procedures of paragraph (c) of this section. The Department shall
not be required to provide assistance in such a case during the pendency
of the administrative proceedings under such paragraph, except that the
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Department shall continue assistance during the pendency of such
proceedings where such assistance is due and payable pursuant to a
contract therefor approved prior to January 3, 1965.
(c) Termination of or refusal to grant or to continue Federal
financial assistance. No order suspending, terminating, or refusing to
grant or continue Federal financial assistance shall become effective
until (1) the responsible Department official has advised the applicant
or recipient of his failure to comply and has determined that compliance
cannot be secured by voluntary means, (2) there has been an express
finding on the record, after opportunity for hearing, of a failure by
the applicant or recipient to comply with a requirement imposed by or
pursuant to this part 1, (3) the action has been approved by the
Secretary, and (4) the expiration of 30 days after the Secretary has
filed with the committees of the House and Senate having legislative
jurisdiction over the program or activity involved a full written report
of the circumstances and the grounds for such action. Any action to
suspend or terminate or to refuse to grant or to continue Federal
financial assistance shall be limited to the particular political
entity, or part thereof, or other recipient as to whom such a finding
has been made and shall be limited in its effect to the particular
program, or part thereof, in which such noncompliance has been so found.
(d) Other means authorized by law. No action to effect compliance by
any other means authorized by law shall be taken until (1) the
responsible Department official has determined that compliance cannot be
secured by voluntary means, (2) the recipient or other person has been
notified of its failure to comply and of the action to be taken to
effect compliance, and (3) the expiration of at least 10 days from the
mailing of such notice to the applicant or recipient. During this period
of at least 10 days additional efforts shall be made to persuade the
applicant or recipient to comply with this part 1 and to take such
corrective action as may be appropriate.

Sec. 1.9 Hearings.

(a) Opportunity for hearing. Whenever an opportunity for a hearing
is required by Sec. 1.8(c), reasonable notice shall be given by
registered or certified mail, return receipt requested, to the affected
applicant or recipient. This notice shall advise the applicant or
recipient of the action proposed to be taken, the specific provision
under which the proposed action against it is to be taken, and the
matters of fact or law asserted as the basis for this action, and
either:

(1) Fix a date not less than 20 days after the date of such notice
within which the applicant or recipient may request of the responsible
Department official that the matter be scheduled for hearing, or (2)
advise the applicant or recipient that the matter in question has been
set down for hearing at a stated time and place. The time and place so
fixed shall be reasonable and shall be subject to change for cause. The
complainant, if any, shall be advised of the time and place of the
hearing. An applicant or recipient may waive a hearing and submit
written information and argument for the record. The failure of an
applicant or recipient to request a hearing under this paragraph (a) or
to appear at a hearing for which a date has been set shall be deemed to
be a waiver of the right to a hearing under section 602 of the Act and
Sec. 1.8(c) and consent to the making of a decision on the basis of such information as is available.

(b) Hearing procedures. Hearings shall be conducted in accordance
with 24 CFR part 180.

38 FR 17949, July 5, 1973, as amended at 61 FR 52217, Oct. 4, 1996]

Sec. 1.10 Effect on other regulations; forms and instructions.
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(a) Effect on other regulations. All regulations, orders, or like
directions heretofore issued by any officer of the Department which
impose requirements designed to prohibit any discrimination against
persons on the ground of race, color, or national origin under any
program or activity to which this part applies, and which authorize the
suspension or termination of or refusal to grant or to continue Federal
financial assistance to any applicant or recipient for failure to comply
with such requirements, are hereby superseded to the extent that such
discrimination is prohibited by this part, except that nothing in this
part shall be deemed to relieve any person of any obligation assumed or
imposed under any such superseded regulation, order, instruction, or
like direction prior to January 3, 1965. Nothing in this part, however,
shall be deemed to supersede any of the following (including future
amendments thereof):

(1) Executive Orders 11246 and 11375 and regulations issued
thereunder, or

(2) Executive Order 11063 and regulations issued thereunder, or any
other order, regulations or instructions, insofar as such order,
regulations, or instructions, prohibit discrimination on the ground of
race, color, or national origin in any program or activity or situation
to which this part is inapplicable, or prohibit discrimination on any
other ground.

(b) Forms and instructions. The responsible Department official
shall assure that forms and detailed instructions and procedures for
effectuating this part are issued and promptly made available to
interested persons.

(c) Supervision and coordination. The Secretary may from time to
time assign to officials of the Department, or to officials of other
departments or agencies of the Government with the consent of such
department or agency, responsibilities in connection with the
effectuation of the purposes of title VI of the Act and this part (other
than responsibility for final decision as provided in Sec. 1.10),
including the achievement of effective coordination and maximum
uniformity within the Department and within the Executive Branch of the
Government in the application of title VI and this part to similar
programs or activities and in similar situations. Any action taken,
determination made, or requirement imposed by an official of another
department or agency acting pursuant to an assignment of responsibility
under this paragraph shall have the same effect as though such action
had been taken by the responsible official of this Department.

[38 FR 17949, July 5, 1973. Redesignated at 61 FR 52217, Oct. 4, 1996]

[Code of Federal Regulations]
[Title 24, Volume 1]
[Revised as of April 1, 2001]
From the U.S. Government Printing Office via GPO Access
[CITE: 24CFR8]

TITLE 24--HOUSING AND URBAN DEVELOPMENT

PART 8--NONDISCRIMINATION BASED ON HANDICAP IN FEDERALLY ASSISTED PROGRAMS AND
ACTIVITIES OF THE DEPARTMENT OF HOUSING AND URBAN DEVELOPMENT

Subpart A--General Provisions

Sec.

8.1 Purpose.

8.2 Applicability.

8.3 Definitions.

8.4 Discrimination prohibited.
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8.5 [Reserved]
8.6 Communications.

Subpart B--Employment

8.10 General prohibitions against employment discrimination.
8.11 Reasonable accommodation.

8.12 Employment criteria.

8.13 Preemployment inquiries.

Subpart C--Program Accessibility

8.20 General requirement concerning program accessibility.

8.21 Non-housing facilities.

8.22 New construction--housing facilities.

8.23 Alterations of existing housing facilities.

8.24 Existing housing programs.

8.25 Public housing and multi-family Indian housing.

8.26 Distribution of accessible dwelling units.

8.27 Occupancy of accessible dwelling units.

8.28 Housing certificate and housing voucher programs.

8.29 Homeownership programs (sections 235(i) and 235(j), Turnkey Il|
and Indian housing mutual self-help programs).

8.30 Rental rehabilitation program.

8.31 Historic properties.

8.32 Accessibility standards.

8.33 Housing adjustments.

Subpart D--Enforcement

8.50 Assurances required.

8.51 Self-evaluation.

8.52 Remedial and affirmative action.

8.53 Designation of responsible employee and adoption of grievance
procedures.

8.54 Notice.

8.55 Compliance information.

8.56 Conduct of investigations.

8.57 Procedure for effecting compliance.

8.58 Hearings.

Authority: 29 U.S.C. 794; 42 U.S.C. 3535(d) and 5309.
Source: 53 FR 20233, June 2, 1988, unless otherwise noted.
Subpart A--General Provisions
Sec. 8.1 Purpose.

(a) The purpose of this part is to effectuate section 504 of the
Rehabilitation Act of 1973, as amended (29 U.S.C 794), to the end that
no otherwise qualified individual with handicaps in the United States
shall, solely by reason of his or her handicap, be excluded from the
participation in, be denied the benefits of, or be subjected to
discrimination under any program or activity receiving Federal financial
assistance from the Department of Housing and Urban Development. This
part also implements section 109 of the Housing and Community
Development Act of 1974, as amended (42 U.S.C. 5309). This part does not
effectuate section 504 as it applies to any program or activity
conducted by the Department. Compliance with this part does not assure
compliance with requirements for accessibility by physically-handicapped
persons imposed under the Architectural Barriers Act of 1968 (42 U.S.C.
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4151-4157; 24 CFR part 40).

(b) The policies and standards for compliance established by this
part are established in contemplation of, and with a view to enforcement
through, the Department's administration of programs or activities
receiving Federal financial assistance and the administrative procedures
described in subparts D and E (including, without limitation, judicial
enforcement under Sec. 8.57(a)).

Sec. 8.2 Applicability.

This part applies to all applicants for, and recipients of, HUD
assistance in the operation of programs or activities receiving such
assistance. Such assistance includes, but is not limited to, that which
is listed in appendix A of this part.

Sec. 8.3 Definitions.

As used in this part:

Accessible, when used with respect to the design, construction, or
alteration of a facility or a portion of a facility other than an
individual dwelling unit, means that the facility or portion of the
facility when designed, constructed or altered, can be approached,
entered, and used by individuals with physical handicaps. The phrase
accessible to and usable by is synonomous with accessible.

Accessible, when used with respect to the design, construction, or
alteration of an individual dwelling unit, means that the unit is
located on an accessible route and when designed, constructed, altered
or adapted can be approached, entered, and used by individuals with
physical handicaps. A unit that is on an accessible route and is
adaptable and otherwise in compliance with the standards set forth in
Sec. 8.32 is accessible within the meaning of this paragraph. When a
unit in an existing facility which is being made accessible as a result
of alterations is intended for use by a specific qualified individual
with handicaps (e.g., a current occupant of such unit or of another unit
under the control of the same recipient, or an applicant on a waiting
list), the unit will be deemed accessible if it meets the requirements
of applicable standards that address the particular disability or
impairment of such person.

Accessible route means a continuous unobstructed path connecting
accessible elements and spaces in a building or facility that complies
with the space and reach requirements of applicable standards prescribed
by Sec. 8.32. An accessible route that serves only accessible units
occupied by persons with hearing or vision impairments need not comply
with those requirements intended to effect accessibility for persons
with mobility impairments.

Adaptability means the ability of certain elements of a dwelling
unit, such as kitchen counters, sinks, and grab bars, to be added to,
raised, lowered, or otherwise altered, to accommodate the needs of
persons with or without handicaps, or to accommodate the needs of
persons with different types or degrees of disability. For example, in a
unit adaptable for a hearing-impaired person, the wiring for visible
emergency alarms may be installed but the alarms need not be installed
until such time as the unit is made ready for occupancy by a hearing-
impaired person.

Alteration means any change in a facility or its permanent fixtures
or equipment. It includes, but is not limited to, remodeling,
renovation, rehabilitation, reconstruction, changes or rearrangements in
structural parts and extraordinary repairs. It does not include normal
maintenance or repairs, reroofing, interior decoration, or changes to
mechanical systems.

Applicant for assistance means one who submits an application,
request, plan, or statement required to be approved by a Department
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official or by a primary recipient as a condition of eligibility for
Federal financial assistance. An application means such a request, plan
or statement.

Auxiliary aids means services or devices that enable persons with
impaired sensory, manual, or speaking skills to have an equal
opportunity to participate in, and enjoy the benefits of, programs or
activities receiving Federal financial assistance. For example,
auxiliary aids for persons with impaired vision may include readers,
Brailled materials, audio recordings, and other similar services and
devices. Auxiliary aids for persons with impaired hearing may include
telephone handset amplifiers, telephones compatible with hearing aids,
telecommunication devices for deaf persons (TDD's), interpreters,
notetakers, written materials, and other similar services and devices.

Department or HUD means the Department of Housing and Urban
Development.

Facility means all or any portion of buildings, structures,
equipment, roads, walks, parking lots, rolling stock or other real or
personal property or interest in the property.

Federal financial assistance means any assistance provided or
otherwise made available by the Department through any grant, loan,
contract or any other arrangement, in the form of:

(a) Funds;

(b) Services of Federal personnel; or

(c) Real or personal property or any interest in or use of such
property, including:

(1) Transfers or leases of the property for less than fair market
value or for reduced consideration; and

(2) Proceeds from a subsequent transfer or lease of the property if
the Federal share of its fair market value is not returned to the
Federal Government.

Federal financial assistance includes community development funds in
the form of proceeds from loans guaranteed under section 108 of the
Housing and Community Development Act of 1974, as amended, but does not
include assistance made available through direct Federal procurement
contracts or payments made under these contracts or any other contract
of insurance or guaranty.

Handicap means any condition or characteristic that renders a person
an individual with handicaps.

Historic preservation programs or activities means programs or
activities receiving Federal financial assistance that have preservation
of historic properties as a primary purpose.

Historic properties means those properties that are listed or are
eligible for listing in the National Register of Historic Places, or
such properties designated as historic under a statute of the
appropriate State or local government body.

Individual with handicaps means any person who has a physical or
mental impairment that substantially limits one or more major life
activities; has a record of such an impairment; or is regarded as having
such an impairment. For purposes of employment, this term does not
include: Any individual who is an alcoholic or drug abuser whose current
use of alcohol or drugs prevents the individual from performing the
duties of the job in question, or whose employment, by reason of current alcohol or drug abuse, would
constitute a direct threat to property or the safety of others; or any individual
who has a currently contagious disease or infection and who, by reason
of such disease or infection, would constitute a direct threat to the
health or safety of other individuals or who, by reason of the currently
contagious disease or infection, is unable to perform the duties of the
job. For purposes of other programs and activities, the term does not
include any individual who is an alcoholic or drug abuser whose current
use of alcohol or drugs prevents the individual from participating in
the program or activity in question, or whose participation, by reason
of such current alcohol or drug abuse, would constitute a direct threat
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to property or the safety of others. As used in this definition, the
phrase:

(a) Physical or mental impairment includes:

(1) Any physiological disorder or condition, cosmetic disfigurement,
or anatomical loss affecting one or more of the following body systems:
Neurological; musculoskeletal; special sense organs; respiratory,
including speech organs; cardiovascular; reproductive; digestive;
genito-urinary; hemic and lymphatic; skin; and endocrine; or

(2) Any mental or psychological disorder, such as mental
retardation, organic brain syndrome, emotional or mental iliness, and
specific learning disabilities. The term physical or mental impairment
includes, but is not limited to, such diseases and conditions as
orthopedic, visual, speech and hearing impairments, cerebral palsy,
autism, epilepsy, muscular dystrophy, multiple sclerosis, cancer, heart
disease, diabetes, mental retardation, emotional iliness, drug addiction
and alcoholism.

(b) Major life activities means functions such as caring for one's
self, performing manual tasks, walking, seeing, hearing, speaking,
breathing, learning and working.

(c) Has a record of such an impairment means has a history of, or
has been misclassified as having, a mental or physical impairment that
substantially limits one or more major life activities.

(d) Is regarded as having an impairment means:

(1) Has a physical or mental impairment that does not substantially
limit one or more major life activities but that is treated by a
recipient as constituting such a limitation;

(2) Has a physical or mental impairment that substantially limits
one or more major life activities only as a result of the attitudes of
others toward such impairment; or

(3) Has none of the impairments defined in paragraph (a) of this
section but is treated by a recipient as having such an impairment.

Multifamily housing project means a project containing five or more
dwelling units.

Primary recipient means a person, group, organization, State or
local unit of government that is authorized or required to extend
Federal financial assistance to another recipient for the purpose of
carrying out a program or activity.

Program or activity means all of the operations of:

(a)(1) A department, agency, special purpose district, or other
instrumentality of a State or of a local government; or

(2) The entity of such State or local government that distributes
such assistance and each such department or agency (and each other State
or local government entity) to which the assistance is extended, in the
case of assistance to a State or local government;

(b)(1) A college, university, or other post-secondary institution,
or a public system of higher education; or

(2) A local educational agency (as defined in section 198(a)(10) of
the Elementary and Secondary Education Act of 1965), system of
vocational education, or other school system;

(c)(1) An entire corporation, partnership, or other private
organization, or an entire sole proprietorship--

(i) If assistance is extended to such corporation, partnership,
private organization, or sole proprietorship as a whole; or

(i) Which is principally engaged in the business of providing
education, health care, housing, social services, or parks and
recreation; or

(2) The entire plant or other comparable, geographically separate
facility to which Federal financial assistance is extended, in the case
of any other corporation, partnership, private organization, or sole
proprietorship; or

(d) Any other entity which is established by two or more of the
entities described in paragraphs (a), (b), or (c) of this section;
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any part of which is extended Federal financial assistance.

Project means the whole of one or more residential structures and
appurtenant structures, equipment, roads, walks, and parking lots which
are covered by a single contract for Federal financial assistance or
application for assistance, or are treated as a whole for processing
purposes, whether or not located on a common site.

Qualified individual with handicaps means:

(a) With respect to employment, an individual with handicaps who,
with reasonable accommodation, can perform the essential functions of
the job in question; and

(b) With respect to any non-employment program or activity which
requires a person to perform services or to achieve a level of
accomplishment, an individual with handicaps who meets the essential
eligibility requirements and who can achieve the purpose of the program
or activity without modifications in the program or activity that the
recipient can demonstrate would result in a fundamental alteration in
its nature; or

(c) With respect to any other non-employment program or activity, an
individual with handicaps who meets the essential eligibility
requirements for participation in, or receipt of benefits from, that
program or activity. Essential eligibility requirements include stated
eligibility requirements such as income as well as other explicit or
implicit requirements inherent in the nature of the program or activity,
such as requirements that an occupant of multifamily housing be capable
of meeting the recipient's selection criteria and be capable of
complying with all obligations of occupancy with or without supportive
services provided by persons other than the recipient. For example, a
chronically metally ill person whose particular condition poses a
significant risk of substantial interference with the safety or
enjoyment of others or with his or her own health or safety in the
absence of necessary supportive services may be qualified for occupancy
in a project where such supportive services are provided by the
recipient as part of the assisted program. The person may not be
qualified for a project lacking such services.

Recipient means any State or its political subdivision, any
instrumentality of a State or its political subdivision, any public or
private agency, institution, organization, or other entity, or any
person to which Federal financial assistance is extended for any program
or activity directly or through another recipient, including any
successor, assignee, or transferee of a recipient, but excluding the
ultimate beneficiary of the assistance. An entity or person receiving
housing assistance payments from a recipient on behalf of eligible
families under a housing assistance payments program or a voucher
program is not a recipient or subrecipient merely by virtue of receipt
of such payments.

Replacement cost of the completed facility means the current cost of
construction and equipment for a newly constructed housing facility of
the size and type being altered. Construction and equipment costs do not
include the cost of land, demolition, site improvements, non-dwelling
facilities and administrative costs for project development activities.

Secretary means the Secretary of Housing and Urban Development.

Section 504 means section 504 of the Rehabilitation Act of 1973, as
amended, 29 U.S.C. 794, as it applies to programs or activities
receiving Federal financial assistance.

Substantial impairment means a significant loss of the integrity of
finished materials, design quality, or special character resulting from
a permanent alteration.

[63 FR 20233, June 2, 1988; 54 FR 8188, Feb. 27, 1989]

Sec. 8.4 Discrimination prohibited.
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(a) No qualified individual with handicaps shall, solely on the
basis of handicap, be excluded from participation in, be denied the benefits of,
or otherwise be subjected to discrimination under any program or
activity that receives Federal financial assistance from the Department.

(b)(1) A recipient, in providing any housing, aid, benefit, or
service in a program or activity that receives Federal financial
assistance from the Department may not, directly or through contractual,
licensing, or other arrangements, solely on the basis of handicap:

(i) Deny a qualified individual with handicaps the opportunity to
participate in, or benefit from, the housing, aid, benefit, or service;

(i) Afford a qualified individual with handicaps an opportunity to
participate in, or benefit from, the housing, aid, benefit, or service
that is not equal to that afforded to others;

(iii) Provide a qualified individual with handicaps with any
housing, aid, benefit, or service that is not as effective in affording
the individual an equal opportunity to obtain the same result, to gain
the same benefit, or to reach the same level of achievement as that
provided to others;

(iv) Provide different or separate housing, aid, benefits, or
services to individuals with handicaps or to any class of individuals
with handicaps from that provided to others unless such action is
necessary to provide qualified individuals with handicaps with housing,
aid, benefits, or services that are as effective as those provided to
others.

(v) Aid or perpetuate discrimination against a qualified individual
with handicaps by providing significant assistance to an agency,
organization, or person that discriminates on the basis of handicap in
providing any housing, aid, benefit, or service to beneficiaries in the
recipient's federally assisted program or activity;

(vi) Deny a qualified individual with handicaps the opportunity to
participate as a member of planning or advisory boards;

(vii) Deny a dwelling to an otherwise qualified buyer or renter
because of a handicap of that buyer or renter or a person residing in or
intending and eligible to reside in that dwelling after it is sold,
rented or made available; or

(viii) Otherwise limit a qualified individual with handicaps in the
enjoyment of any right, privilege, advantage, or opportunity enjoyed by
other qualified individuals receiving the housing, aid, benefit, or
service.

(2) For purposes of this part, housing, aids, benefits, and
services, to be equally effective, are not required to produce the
identical result or level of achievement for individuals with handicaps
and non-handicapped persons, but must afford individuals with handicaps
equal opportunity to obtain the same result, to gain the same benefit,
or to reach the same level of achievement.

(3) A recipient may not deny a qualified individual with handicaps
the opportunity to participate in any federally assisted program or
activity that is not separate or different despite the existence of
permissibly separate or different programs or activities.

(4) In any program or activity receiving Federal financial
assistance from the Department, a recipient may not, directly or through
contractual or other arrangements, utilize criteria or methods of
administration the purpose or effect of which would:

(i) Subject qualified individuals with handicaps to discrimination
solely on the basis of handicap;

(i) Defeat or substantially impair the accomplishment of the
objectives of the recipient's federally assisted program or activity for
qualified individuals with a particular handicap involved in the program
or activity, unless the recipient can demonstrate that the criteria or
methods of administration are manifestly related to the accomplishment
of an objective of a program or activity; or
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(iii) Perpetuate the discrimination of another recipient if both
recipients are subject to common administrative control or are agencies
of the same State.

(5) In determining the site or location of a federally assisted
facility, an applicant for assistance or a recipient may not make
selections the purpose or effect of which would:

(i) Exclude qualified individuals with handicaps from, deny them the
benefits of, or otherwise subject them to discrimination under, any program or
activity that receives Federal financial assistance from the Department,
or

(i) Defeat or substantially impair the accomplishment of the
objectives of the program or activity with respect to qualified
individuals with handicaps.

(6) As used in this section, the housing, aid, benefit, or service
provided under a program or activity receiving Federal financial
assistance includes any housing, aid, benefit, or service provided in or
through a facility that has been constructed, altered, leased or rented,
or otherwise acquired, in whole or in part, with Federal financial
assistance.

(c)(1) Non-handicapped persons may be excluded from the benefits of
a program if the program is limited by Federal statute or executive
order to individuals with handicaps. A specific class of individuals
with handicaps may be excluded from a program if the program is limited
by Federal statute or Executive order to a different class of
individuals.

(2) Certain Department programs operate under statutory definitions
of handicapped person that are more restrictive than the definition of
individual with handicaps contained in Sec. 8.3 (see appendix B). Those
definitions are not superseded or otherwise affected by this regulation.

(d) Recipients shall administer programs and activities receiving
Federal financial assistance in the most integrated setting appropriate
to the needs of qualified individuals with handicaps.

(e) The obligation to comply with this part is not obviated or
alleviated by any State or local law or other requirement that, based on
handicap, imposes inconsistent or contradictory prohibitions or limits
upon the eligibility of qualified individuals with handicaps to receive
services or to practice any occupation or profession.

(f) The enumeration of specific forms of prohibited discrimination
in paragraphs (b) through (e) of this section does not limit the general
prohibition in paragraph (a) of this section.

[563 FR 20233, June 2, 1988; 53 FR 28115, July 26, 1988]
Sec. 8.5 [Reserved]
Sec. 8.6 Communications.

(a) The recipient shall take appropriate steps to ensure effective
communication with applicants, beneficiaries, and members of the public.

(1) The recipient shall furnish appropriate auxiliary aids where
necessary to afford an individual with handicaps an equal opportunity to
participate in, and enjoy the benefits of, a program or activity
receiving Federal financial assistance.

(i) In determining what auxiliary aids are necessary, the recipient
shall give primary consideration to the requests of the individual with
handicaps.

(i) The recipient is not required to provide individually
prescribed devices, readers for personal use or study, or other devices
of a personal nature.

(2) Where a recipient communicates with applicants and beneficiaries
by telephone, telecommunication devices for deaf persons (TDD's) or
equally effective communication systems shall be used.
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(b) The recipient shall adopt and implement procedures to ensure
that interested persons (including persons with impaired vision or
hearing) can obtain information concerning the existence and location of
accessible services, activities, and facilities.

(c) This section does not require a recipient to take any action
that the recipient can demonstrate would result in a fundamental
alteration in the nature of a program or activity or in undue financial
and administrative burdens. If an action would result in such an
alteration or burdens, the recipient shall take any other action that
would not result in such an alteration or such burdens but would
nevertheless ensure that, to the maximum extent possible, individuals
with handicaps receive the benefits and services of the program or
activity receiving HUD assistance.

Subpart B--Employment
Sec. 8.10 General prohibitions against employment discrimination.

(a) No qualified individual with handicaps shall, solely on the
basis of handicap, be subjected to discrimination in employment under any program
or activity that receives Federal financial assistance from the
Department.

(b) A recipient may not limit, segregate, or classify applicants or
employees in any way that adversely affects their opportunities or
status because of handicap.

(c) The prohibition against discrimination in employment applies to
the following activities:

(1) Recruitment, advertising, and the processing of applications for
employment;

(2) Hiring, upgrading, promotion, award of tenure, demotion,
transfer, layoff, termination, right of return from layoff, injury or
iliness, and rehiring;

(3) Rates of pay or any other form of compensation and changes in
compensation;

(4) Job assignments, job classifications, organizational structures,
position descriptions, lines of progression, and seniority lists;

(5) Leaves of absence, sick leave, or any other leave;

(6) Fringe benefits available by virtue of employment, whether or
not administered by the recipient;

(7) Selection and financial support for training, including
apprenticeship, professional meetings, conferences, and other related
activities, and selection for leaves of absence for training;

(8) Employer sponsored activities, including social or recreational
programs; and

(9) Any other term, condition, or privilege of employment.

(d) A recipient may not participate in a contractual or other
relationship that has the effect of subjecting qualified applicants with
handicaps or employees with handicaps to discrimination prohibited by
this subpart. The relationships referred to in this paragraph (d)
include relationships with employment and referral agencies, labor
unions, organizations providing or administering fringe benefits to
employees of the recipient, and organizations providing training and
apprenticeship programs.

Sec. 8.11 Reasonable accommodation.

(a) A recipient shall make reasonable accommodation to the known
physical or mental limitations of an otherwise qualified applicant with
handicaps or employee with handicaps, unless the recipient can
demonstrate that the accommodation would impose an undue hardship on the
operation of its program.

(b) Reasonable accommodation may include:

Page 17 of 80
6/21/04



(1) Making facilities used by employees accessible to and usable by
individuals with handicaps and

(2) Job restructuring, job relocation, part-time or modified work
schedules, acquisitions or modification of equipment or devices, the
provision of readers or interpreters, and other similar actions.

(c) In determining, under paragraph (a) of this section, whether an
accommodation would impose an undue hardship on the operation of a
recipient's program, factors to be considered include:

(1) The overall size of the recipient's program with respect to
number of employees, number and type of facilities, and size of budget;

(2) The type of the recipient's operation, including the composition
and structure of the recipient's workforce; and

(3) The nature and cost of the accommodation needed.

(d) A recipient may not deny any employment opportunity to a
qualified handicapped employee or applicant if the basis for the denial
is the need to make reasonable accommodation to the physical or mental
limitations of the employee or applicant.

Sec. 8.12 Employment criteria.

(a) A recipient may not use any employment test or other selection
criterion that screens out or tends to screen out individuals with
handicaps or any class of individuals with handicaps unless:

(1) The recipient demonstrates that the test score or other
selection criterion, as used by the recipient, is job-related for the
position in question; and

(2) The appropriate HUD official demonstrates that alternative job-
related tests or criteria that tend to screen out fewer individuals with
handicaps are unavailable.

(b) A recipient shall select and administer tests concerning
employment to ensure that, when administered to an applicant or employee
who has a handicap that impairs sensory, manual, or speaking skills, the
test results accurately reflect the applicant's or employee's job
skills, aptitude, or whatever other factor the test purports to measure,
rather than the applicant's or employee's impaired sensory, manual, or
speaking skills (except where those skills are the factors that the test
purports to measure).

Sec. 8.13 Preemployment inquiries.

(a) Except as provided in paragraphs (b) and (c) of this section, a
recipient may not make a preemployment inquiry or conduct a
preemployment medical examination of an applicant to determine whether
the applicant is an individual with handicaps or the nature or severity
of a handicap. A recipient may, however, make preemployment inquiry into
an applicant's ability to perform job-related functions.

(b) When a recipient is undertaking affirmative action efforts,
voluntary or otherwise, the recipient may invite applicants for
employment to indicate whether and to what extent they are handicapped,
if the following conditions are met:

(1) The recipient states clearly on any written questionnaire used
for this purpose, or makes clear orally if no written questionnaire is
used, that the information requested is intended for use solely in
connection with its remedial action obligations, or its voluntary or
affirmative action efforts; and

(2) The recipient states clearly that the information is being
requested on a voluntary basis, that it will be kept confidential (as
provided in paragraph (d) of this section), that refusal to provide the
information will not subject the applicant or employee to any adverse
treatment, and that the information will be used only in accordance with
this part.

(c) Nothing in this section shall prohibit a recipient from
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conditioning an offer of employment on the results of a medical
examination conducted before the employee's entrance on duty if all
entering employees in that category of job classification must take such
an examination regardless of handicap, and the results of such
examination are used only in accordance with the requirements of this
part.

(d) Information obtained under this section concerning the medical
condition or history of the applicant is to be collected and maintained
on separate forms that are accorded confidentiality as medical records,
except that:

(1) Supervisors and managers may be informed of restrictions on the
work or duties of individuals with handicaps and informed of necessary
accommodations;

(2) First aid and safety personnel may be informed if the condition
might require emergency treatment; and

(3) Government officials investigating compliance with section 504
shall be provided relevant information upon request.

Subpart C--Program Accessibility
Sec. 8.20 General requirement concerning program accessibility.

Except as otherwise provided in Secs. 8.21(c)(1), 8.24(a), 8.25, and
8.31, no qualified individual with handicaps shall, because a
recipient's facilities are inaccessible to or unusable by individuals
with handicaps, be denied the benefits of, be excluded from
participation in, or otherwise be subjected to discrimination under any
program or activity that receives Federal financial assistance.

Sec. 8.21 Non-housing facilities.

(a) New construction. New non-housing facilities shall be designed
and constructed to be readily accessible to and usable by individuals
with handicaps.

(b) Alterations to facilities. Alterations to existing non-housing
facilities shall, to the maximum extent feasible, be made to be readily
accessible to and usable by individuals with handicaps. For purposes of
this paragraph, the phrase to the maximum extent feasible shall not be
interpreted as requiring that a recipient make a non-housing facility,
or element thereof, accessible if doing so would impose undue financial and administrative burdens on the
operation of the recipient's program or activity.

(c) Existing non-housing facilities--(1) General. A recipient shall
operate each non-housing program or activity receiving Federal financial
assistance so that the program or activity, when viewed in its entirety,
is readily accessible to and usable by individuals with handicaps. This
paragraph does not--

(i) Necessarily require a recipient to make each of its existing
non-housing facilities accessible to and usable by individuals with
handicaps;

(i) In the case of historic preservation programs or activities,
require the recipient to take any action that would result in a
substantial impairment of significant historic features of an historic
property; or

(iii) Require a recipient to take any action that it can demonstrate
would result in a fundamental alteration in the nature of its program or
activity or in undue financial and administrative burdens. If an action
would result in such an alteration or such burdens, the recipient shall
take any action that would not result in such an alteration or such
burdens but would nevertheless ensure that individuals with handicaps
receive the benefits and services of the program or activity.

(2) Methods--(i) General. A recipient may comply with the
requirements of this section in its programs and activities receiving
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Federal financial assistance through such means as location of programs
or services to accessible facilities or accessible portions of

facilities, assignment of aides to beneficiaries, home visits, the

addition or redesign of equipment (e.g., appliances or furnishings)
changes in management policies or procedures, acquisition or
construction of additional facilities, or alterations to existing

facilities on a selective basis, or any other methods that result in
making its program or activity accessible to individuals with handicaps.
A recipient is not required to make structural changes in existing
facilities where other methods are effective in achieving compliance
with this section. In choosing among available methods for meeting the
requirements of this section, the recipient shall give priority to those
methods that offer programs and activities to qualified individuals with
handicaps in the most integrated setting appropriate.

(i) Historic preservation programs or activities. In meeting the
requirements of Sec. 8.21(c) in historic preservation programs or
activities, a recipient shall give priority to methods that provide
physical access to individuals with handicaps. In cases where a physical
alteration to an historic property is not required because of
Sec. 8.21(c)(1)(ii) or (iii), alternative methods of achieving program
accessibility include using audio-visual materials and devices to depict
those portions of an historic property that cannot otherwise be made
accessible; assigning persons to guide individuals with handicaps into
or through portions of historic properties that cannot otherwise be made
accessible; or adopting other innovative methods.

(3) Time period for compliance. The recipient shall comply with the
obligations established under this section within sixty days of July 11,
1988, except that where structural changes in facilities are undertaken,
such changes shall be made within three years of July 11, 1988, but in
any event as expeditiously as possible.

(4) Transition plan. If structural changes to non-housing facilities
will be undertaken to achieve program accessibility, a recipient shall
develop, within six months of July 11, 1988, a transition plan setting
forth the steps necessary to complete such changes. The plan shall be
developed with the assistance of interested persons, including
individuals with handicaps or organizations representing individuals
with handicaps. A copy of the transition plan shall be made available
for public inspection. The plan shall, at a minimum--

(i) Identify physical obstacles in the recipient's facilities that
limit the accessibility of its programs or activities to individuals
with handicaps;

(i) Describe in details the methods that will be used to make the
facilities accessible;

(ii) Specify the schedule for taking the steps necessary to achieve
compliance with this section and, if the time period of the transition
plan is longer than one year, identify steps that will be taken during each year of the
transition period;

(iv) Indicate the official responsible for implementation of the
plan; and

(v) Identify the persons or groups with whose assistance the plan
was prepared.

(Approved by the Office of Management and Budget under control number
2529-0034)

[63 FR 20233, June 2, 1988; 53 FR 28115, July 26, 1988, as amended at 54
FR 37645, Sept. 12, 1989]

Sec. 8.22 New construction--housing facilities.

(a) New multifamily housing projects (including public housing and
Indian housing projects as required by Sec. 8.25) shall be designed and
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constructed to be readily accessible to and usable by individuals with
handicaps.

(b) Subject to paragraph (c) of this section, a minimum of five
percent of the total dwelling units or at least one unitin a
multifamily housing project, whichever is greater, shall be made
accessible for persons with mobility impairments. A unit that is on an
accessible route and is adaptable and otherwise in compliance with the
standards set forth in Sec. 8.32 is accessible for purposes of this
section. An additional two percent of the units (but not less than one
unit) in such a project shall be accessible for persons with hearing or
vision impairments.

(¢) HUD may prescribe a higher percentage or number than that
prescribed in paragraph (b) of this section for any area upon request
therefor by any affected recipient or by any State or local government
or agency thereof based upon demonstration to the reasonable
satisfaction of HUD of a need for a higher percentage or number, based
on census data or other available current data (including a currently
effective Housing Assistance Plan or Comprehensive Homeless Assistance
Plan), or in response to evidence of a need for a higher percentage or
number received in any other manner. In reviewing such request or
otherwise assessing the existence of such needs, HUD shall take into
account the expected needs of eligible persons with and without
handicaps.

[63 FR 20233, June 2, 1988, as amended at 56 FR 920, Jan. 9, 1991]
Sec. 8.23 Alterations of existing housing facilities.

(a) Substantial alteration. If alterations are undertaken to a
project (including a public housing project as required by
Sec. 8.25(a)(2)) that has 15 or more units and the cost of the
alterations is 75 percent or more of the replacement cost of the
completed facility, then the provisions of Sec. 8.22 shall apply.

(b) Other alterations. (1) Subject to paragraph (b)(2) of this
section, alterations to dwelling units in a multifamily housing project
(including public housing) shall, to the maximum extent feasible, be
made to be readily accessible to and usable by individuals with
handicaps. If alterations of single elements or spaces of a dwelling
unit, when considered together, amount to an alteration of a dwelling
unit, the entire dwelling unit shall be made accessible. Once five
percent of the dwelling units in a project are readily accessible to and
usable by individuals with mobility impairments, then no additional
elements of dwelling units, or entire dwelling units, are required to be
accessible under this paragraph. Alterations to common areas or parts of
facilities that affect accessibility of existing housing facilities
shall, to the maximum extent feasible, be made to be accessible to and
usable by individuals with handicaps. For purposes of this paragraph,
the phrase to the maximum extent feasible shall not be interpreted as
requiring that a recipient (including a PHA) make a dwelling unit,
common area, facility or element thereof accessible if doing so would
impose undue financial and administrative burdens on the operation of
the multifamily housing project.

(2) HUD may prescribe a higher percentage or number than that
prescribed in paragraph (b)(1) of this section for any area upon request
therefor by any affected recipient or by any State or local government
or agency thereof based upon demonstration to the reasonable
satisfaction of HUD of a need for a higher percentage or number, based on census data or other
available current data (including a currently effective Housing
Assistance Plan or Comprehensive Homeless Assistance Plan), or in
response to evidence of a need for a higher percentage or number
received in any other manner. In reviewing such request or otherwise
assessing the existence of such needs, HUD shall take into account the
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expected needs of eligible persons with and without handicaps.
Sec. 8.24 Existing housing programs.

(a) General. A recipient shall operate each existing housing program
or activity receiving Federal financial assistance so that the program
or activity, when viewed in its entirety, is readily accessible to and
usable by individuals with handicaps. This paragraph does not--

(1) Necessarily require a recipient to make each of its existing
facilities accessible to and usable by individuals with handicaps;

(2) Require a recipient to take any action that it can demonstrate
would result in a fundamental alteration in the nature of its program or
activity or in undue financial and administrative burdens. If an action
would result in such an alteration or such burdens, the recipient shall
take any action that would not result in such an alteration or such
burdens but would nevertheless ensure that individuals with handicaps
receive the benefits and services of the program or activity.

(b) Methods. A recipient may comply with the requirements of this
section through such means as reassignment of services to accessible
buildings, assignment of aides to beneficiaries, provision of housing or
related services at alternate accessible sites, alteration of existing
facilities and construction of new facilities, or any other methods that
result in making its programs or activities readily accessible to and
usable by individuals with handicaps. A recipient is not required to
make structural changes in existing housing facilities where other
methods are effective in achieving compliance with this section or to
provide supportive services that are not part of the program. In
choosing among available methods for meeting the requirements of this
section, the recipient shall give priority to those methods that offer
programs and activities to qualified individuals with handicaps in the
most integrated setting appropriate.

(c) Time period for compliance. The recipient shall comply with the
obligations established under this section within sixty days of July 11,
1988 except that--

(1) In a public housing program where structural changes in
facilities are undertaken, such changes shall be made within the
timeframes established in Sec. 8.25(c).

(2) In other housing programs, where structural changes in
facilities are undertaken, such changes shall be made within three years
of July 11, 1988, but in any event as expeditiously as possible.

(d) Transition plan and time period for structural changes. Except
as provided in Sec. 8.25(c), in the event that structural changes to
facilities will be undertaken to achieve program accessibility, a
recipient shall develop, within six months of July 11, 1988, a
transition plan setting forth the steps necessary to complete such
changes. The plan shall be developed with the assistance of interested
persons, including individuals with handicaps or organizations
representing individuals with handicaps. A copy of the transition plan
shall be made available for public inspection. The plan shall, at a
minimum--

(1) Identify physical obstacles in the recipient's facilities that
limit the accessibility of its programs or activities to individuals
with handicaps;

(2) Describe in detail the methods that will be used to make the
facilities accessible;

(3) Specify the schedule for taking the steps necessary to achieve
compliance with this section and, if the time period of the transition
plan is longer than one year, identify steps that will be taken during
each year of the transition period;

(4) Indicate the official responsible for implementation of the
plan; and

(5) Identify the persons or groups with whose assistance the plan
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was prepared.

(Approved by the Office of Management and Budget under control number
2529-0034)

[63 FR 20233, June 2, 1988; 53 FR 28115, July 26, 1988, as amended at 54
FR 37645, Sept. 12, 1989]

Sec. 8.25 Public housing and multi-family Indian housing.

(a) Development and alteration of public housing and multi-family
Indian housing. (1) The requirements of Sec. 8.22 shall apply to all
newly constructed public housing and multi-family Indian housing.

(2) The requirements of Sec. 8.23 shall apply to public housing and
multi-family Indian housing developed through rehabilitation and to the
alteration of public housing and multi-family Indian housing.

(3) In developing public housing and multi-family Indian housing
through the purchase of existing properties PHAs and IHAs shall give
priority to facilities which are readily accessible to and usable by
individuals with handicaps.

(b) Existing public housing and muiti-family Indian housing--
general. The requirements of Sec. 8.24(a) shall apply to public housing
and multi-family Indian housing programs.

(c) Existing public housing and multi-family Indian housing--needs
assessment and transition plan. As soon as possible, each PHA (for the
purpose of this paragraph, this includes an Indian Housing Authority)
shall assess, on a PHA-wide basis, the needs of current tenants and
applicants on its waiting list for accessible units and the extent to
which such needs have not been met or cannot reasonably be met within
four years through development, alterations otherwise contemplated, or
other programs administered by the PHA (e.g., Section 8 Moderate
Rehabilitation or Section 8 Existing Housing or Housing Vouchers). If
the PHA currently has no accessible units or if the PHA or HUD
determines that information regarding the availability of accessible
units has not been communicated sufficiently so that, as a result, the
number of eligible qualified individuals with handicaps on the waiting
list is not fairly representative of the number of such persons in the
area, the PHA's assessment shall include the needs of eligible qualified
individuals with handicaps in the area. If the PHA determines, on the
basis of such assessment, that there is no need for additional
accessible dwelling units or that the need is being or will be met
within four years through other means, such as new construction, Section
8 or alterations otherwise contemplated, no further action is required
by the PHA under this paragraph. If the PHA determines, on the basis of
its needs assessment, that alterations to make additional units
accessible must be made so that the needs of eligible qualified
individuals with handicaps may be accommodated proportionally to the
needs of non-handicapped individuals in the same categories, then the
PHA shall develop a transition plan to achieve program accessibility.
The PHA shall complete the needs assessment and transition plan, if one
is necessary, as expeditiously as possible, but in any event no later
than two years after July 11, 1988. The PHA shall complete structural
changes necessary to achieve program accessibility as soon as possible
but in any event no later than four years after July 11, 1988. The
Assistant Secretary for Fair Housing and Equal Opportunity and the
Assistant Secretary for Public and Indian Housing may extend the four
year period for a period not to exceed two years, on a case-by-case
determination that compliance within that period would impose undue
financial and administrative burdens on the operation of the recipient's
public housing and multi-family Indian housing program. The Secretary or
the Undersecretary may further extend this time period in extraordinary
circumstances, for a period not to exceed one year. The plan shall be
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developed with the assistance of interested persons including

individuals with handicaps or organizations representing individuals

with handicaps. A copy of the needs assessment and transition plan shall
be made available for public inspection. The transition plan shall, at a
minimum--

(1) Identify physical obstacles in the PHA's facilities (e.g.,
dwelling units and common areas) that limit the accessibility of its programs or
activities to individuals with handicaps;

(2) Describe in detail the methods that will be used to make the
PHA's facilities accessible. A PHA may, if necessary, provide in its
plan that it will seek HUD approval, under 24 CFR part 968, of a
comprehensive modernization program to meet the needs of eligible
individuals with handicaps;

(3) Specify the schedule for taking the steps necessary to achieve
compliance with this section and, if the time of the transition plan is
longer than one year, identify steps that will be taken during each year
of the transition period;

(4) Indicate the official responsible for implementation of the
plan; and

(5) Identify the persons or groups with whose assistance the plan
was prepared.

(Approved by the Office of Management and Budget under control number
2529-0034)

[53 FR 20233, June 2, 1988, as amended at 54 FR 37645, Sept. 12, 1989;
56 FR 920, Jan. 9, 1991]

Sec. 8.26 Distribution of accessible dwelling units.

Accessible dwelling units required by Sec. 8.22, 8.23, 8.24 or 8.25
shall, to the maximum extent feasible and subject to reasonable health
and safety requirements, be distributed throughout projects and sites
and shall be available in a sufficient range of sizes and amenities so
that a qualified individual with handicaps' choice of living
arrangements is, as a whole, comparable to that of other persons
eligible for housing assistance under the same program. This provision
shall not be construed to require provision of an elevator in any
multifamily housing project solely for the purpose of permitting
location of accessible units above or below the accessible grade level.

Sec. 8.27 Occupancy of accessible dwelling units.

(a) Owners and managers of multifamily housing projects having
accessible units shall adopt suitable means to assure that information
regarding the availability of accessible units reaches eligible
individuals with handicaps, and shall take reasonable nondiscriminatory
steps to maximize the utilization of such units by eligible individuals
whose disability requires the accessibility features of the particular
unit. To this end, when an accessible unit becomes vacant, the owner or
manager before offering such units to a non-handicapped applicant shall
offer such unit:

(1) First, to a current occupant of another unit of the same
project, or comparable projects under common control, having handicaps
requiring the accessibility features of the vacant unit and occupying a
unit not having such features, or, if no such occupant exists, then

(2) Second, to an eligible qualified applicant on the waiting list
having a handicap requiring the accessibility features of the vacant
unit.

(b) When offering an accessible unit to an applicant not having
handicaps requiring the accessibility features of the unit, the owner or
manager may require the applicant to agree (and may incorporate this
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agreement in the lease) to move to a non-accessible unit when available.
Sec. 8.28 Housing certificate and housing voucher programs.

(a) In carrying out the requirements of this subpart, a recipient
administering a Section 8 Existing Housing Certificate program or a
housing voucher program shall:

(1) In providing notice of the availability and nature of housing
assistance for low-income families under program requirements, adopt
suitable means to assure that the notice reaches eligible individuals
with handicaps;

(2) In its activities to encourage participation by owners, include
encouragement of participation by owners having accessible units;

(3) When issuing a Housing Certificate or Housing Voucher to a
family which includes an individual with handicaps include a current
listing of available accessible units known to the PHA and, if
necessary, otherwise assist the family in locating an available
accessible dwelling unit;

(4) Take into account the special problem of ability to locate an
accessible unit when considering requests by
eligible individuals with handicaps for extensions of Housing
Certificates or Housing Vouchers; and

(5) If necessary as a reasonable accommodation for a person with
disabilities, approve a family request for an exception rent under
Sec. 982.504(b)(2) for a regular tenancy under the Section 8 certificate
program so that the program is readily accessible to and usable by
persons with disabilities.

(b) In order to ensure that participating owners do not discriminate
in the recipient's federally assisted program, a recipient shall enter
into a HUD-approved contract with participating owners, which contract
shall include necessary assurances of nondiscrimination.

[53 FR 20233, June 2, 1988, as amended at 63 FR 23853, Apr. 30, 1998]

Sec. 8.29 Homeownership programs (sections 235(i) and 235(j), Turnkey
Ill and Indian housing mutual self-help programs).

Any housing units newly constructed or rehabilitated for purchase or
single family (including semi-attached and attached) units to be
constructed or rehabilitated in a program or activity receiving Federal
financial assistance shall be made accessible upon request of the
prospective buyer if the nature of the handicap of an expected occupant
so requires. In such case, the buyer shall consult with the seller or
builder/sponsor regarding the specific design features to be provided.

If accessibility features selected at the option of the homebuyer are

ones covered by the standards prescribed by Sec. 8.32, those features
shall comply with the standards prescribed in Sec. 8.32. The buyer shall
be permitted to depart from particular specifications of these standards

in order to accommodate his or her specific handicap. The cost of making
a facility accessible under this paragraph may be included in the
mortgage amount within the allowable mortgage limits, where applicable.
To the extent such costs exceed allowable mortgage limits, they may be
passed on to the prospective homebuyer, subject to maximum sales price
limitations (see 24 CFR 235.320.)

Sec. 8.30 Rental rehabilitation program.

Each grantee or state recipient in the rental rehabilitation program
shall, subject to the priority in 24 CFR 511.10(l) and in accordance
with other requirements in 24 CFR part 511, give priority to the
selection of projects that will result in dwelling units being made
readily accessible to and usable by individuals with handicaps.
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[63 FR 20233, June 2, 1988; 53 FR 28115, July 26, 1988]
Sec. 8.31 Historic properties.

If historic properties become subject to alterations to which this
part applies the requirements of Sec. 4.1.7 of the standards of
Sec. 8.32 of this part shall apply, except in the case of the Urban
Development Action Grant (UDAG) program. In the UDAG program the
requirements of 36 CFR part 801 shall apply. Accessibility to historic
properties subject to alterations need not be provided if such
accessibility would substantially impair the significant historic
features of the property or result in undue financial and administrative
burdens.

Sec. 8.32 Accessibility standards.

(a) Effective as of July 11, 1988, design, construction, or
alteration of buildings in conformance with sections 3-8 of the Uniform
Federal Accessibility Standards (UFAS) shall be deemed to comply with
the requirements of Secs. 8.21, 8.22, 8.23, and 8.25 with respect to
those buildings. Departures from particular technical and scoping
requirements of the UFAS by the use of other methods are permitted where
substantially equivalent or greater access to and usability of the
building is provided. The alteration of housing facilities shall also be
in conformance with additional scoping requirements contained in this
part. Persons interested in obtaining a copy of the UFAS are directed to
Sec. 40.7 of this title.

(b) For purposes of this section, section 4.1.6(1)(g) of UFAS shall
be interpreted to exempt from the requirements of UFAS only-mechanical
rooms and other spaces that, because of their intended use, will not
require accessibility to the public or beneficiaries or result in the
employment or residence therein of individuals with physical handicaps.

(c) This section does not require recipients to make building
alterations that have little likelihood of being accomplished without
removing or altering a load-bearing structural member.

(d) For purposes of this section, section 4.1.4(11) of UFAS may not
be used to waive or lower the minimum of five percent accessible units
required by Sec. 8.22(b) or to apply the minimum only to projects of 15
or more dwelling units.

(e) Except as otherwise provided in this paragraph, the provisions
of Secs. 8.21 (a) and (b), 8.22 (a) and (b), 8.23, 8.25(a) (1) and (2),
and 8.29 shall apply to facilities that are designed, constructed or
altered after July 11, 1988. If the design of a facility was commenced
before July 11, 1988, the provisions shall be followed to the maximum
extent practicable, as determined by the Department. For purposes of
this paragraph, the date a facility is constructed or altered shall be
deemed to be the date bids for the construction or alteration of the
facility are solicited. For purposes of the Urban Development Action
Grant (UDAG) program, the provisions shall apply to the construction or
alteration of facilities that are funded under applications submitted
after July 11, 1988. If the UDAG application was submitted before July
11, 1988, the provisions shall apply, to the maximum extent practicable,
as determined by the Department.

[53 FR 20233, June 2, 1988, as amended at 61 FR 5203, Feb. 9, 1996]
Sec. 8.33 Housing adjustments.
A recipient shall modify its housing policies and practices to

ensure that these policies and practices do not discriminate, on the
basis of handicap, against a qualified individual with handicaps. The
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recipient may not impose upon individuals with handicaps other policies,
such as the prohibition of assistive devices, auxiliary alarms, or

guides in housing facilities, that have the effect of limiting the
participation of tenants with handicaps in the recipient's federally
assisted housing program or activity in violation of this part. Housing
policies that the recipient can demonstrate are essential to the housing
program or activity will not be regarded as discriminatory within the
meaning of this section if modifications to them would result in a
fundamental alteration in the nature of the program or activity or undue
financial and administrative burdens.

, Subpart D--Enforcement
Sec. 8.50 Assurances required.

(a) Assurances. An applicant for Federal financial assistance for a
program or activity to which this part applies shall submit an assurance
to HUD, or in the case of a subrecipient to a primary recipient, on a
form specified by the responsible civil rights official, that the
program or activity will be operated in compliance with this part. An
applicant may incorporate these assurances by reference in subsequent
applications to the Department.

(b) Duration of obligation. (1) In the case of Federal financial
assistance extended in the form of real property or to provide real
property or structures on the property, the assurance will obligate the
recipient or, in the case of a subsequent transfer, the transferee, for
the period during which the real property or structures are used for the
purpose for which Federal financial assistance is extended or for
another purpose involving the provision of similar services or benefits.

(2) In the case of Federal financial assistance extended to provide
personal property; the assurance will obligate the recipient for the
period during which it retains ownership or possession of the property.

(3) In all other cases the assurance will obligate the recipient for
the period during which Federal financial assistance is extended.

(c) Covenants. (1) Where Federal financial assistance is provided in
the form of real property or interest in the property from the
Department, the instrument effecting or recording this transfer shall
contain a covenant running with the land to assure nondiscrimination for
the period during which the real property is used for a purpose for
which the Federal financial assistance is extended or for another
purpose involving the provision of similar services or benefits.

(2) Where no transfer of property is involved but property is
purchased or improved with Federal financial assistance, the recipient
shall agree to include the covenant described in paragraph (b)(2) of
this section in the instrument effecting or recording any subsequent
transfer of the property.

(3) Where Federal financial assistance is provided in the form of
real property or interest in the property from the Department, the
covenant shall also include a condition coupled with a right to be
reserved by the Department to revert title to the property in the event
of a breach of the covenant. If a transferee of real property proposes
to mortgage or otherwise encumber the real property as security for
financing construction of new, or improvement of existing, facilities on
the property for the purposes for which the property was transferred,
the Secretary may, upon request of the transferee and if necessary to
accomplish such financing and upon such conditions as he or she deems
appropriate, agree to forbear the exercise of such right to revert title
for so long as the lien of such mortgage or other encumbrance remains
effective.

Sec. 8.51 Self-evaluation.
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(a) Each recipient shall, within one year of July 11, 1988, and
after consultation with interested persons, including individuals with
handicaps or organizations representing individuals with handicaps:

(1) Evaluate its current policies and practices to determine
whether, in whole or in part, they do not or may not meet the
requirements of this part;

(2) Modify any policies and practices that do not meet the
requirements of this part; and

(3) Take appropriate corrective steps to remedy the discrimination
revealed by the self-evaluation.

(b) A recipient that employs fifteen or more persons shall, for at
least three years following completion of the evaluation required under
paragraph (a)(1) of this section, maintain on file, make available for
public inspection, and provide to the responsible civil rights official,
upon request: (1) A list of the interested persons consuited; (2) a
description of areas examined and any problems identified; and (3) a
description of any modifications made and of any remedial steps taken.

(Approved by the Office of Management and Budget under control number
2529-0034)

[53 FR 20233, June 2, 1988, as amended at 54 FR 37645, Sept. 12, 1989]
Sec. 8.52 Remedial and affirmative action.

(a) Remedial action. (1) If the responsible civil rights official
finds that a recipient has discriminated against persons on the basis of
handicap in violation of section 504 or this part, the recipient shall
take such remedial action as the responsible civil rights official deems
necessary to overcome the effects of the discrimination.

(2) The responsible civil rights official may, where necessary to
overcome the effects of discrimination in violation of section 504 or
this part, require a recipient to take remedial action--

(i) With respect to individuals with handicaps who are no longer
participants in the program but who were participants in the program
when such discrimination occurred or

(i) With respect to individuals with handicaps who would have been
participants in the program had the discrimination not occurred.

(b) Voluntary action. A recipient may take nondiscriminatory steps,
in addition to any action that is required by this part, to overcome the
effects of conditions that resulted in limited participation in the
recipient's program or activity by qualified individuals with handicaps.

Sec. 8.53 Designation of responsible employee and adoption of grievance
procedures.

(a) Designation of responsible employee. A recipient that employs
fifteen or more persons shall designate at least one person to
coordinate its efforts to comply with this part.

(b) Adoption of grievance procedures. A recipient that employees
fifteen or more persons shall adopt grievance procedures that
incorporate appropriate due process standards and that provide for the
prompt and equitable resolution of complaints alleging any action
prohibited by this part. Such procedures need not be established
with respect to complaints from applicants for employment or from
applicants for admission to housing covered by this part.

Sec. 8.54 Notice.
(a) A recipient that employs fifteen or more persons shall take

appropriate initial and continuing steps to notify participants,
beneficiaries, applicants, and employees, including those with impaired
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vision or hearing, and unions or professional organizations holding
collective bargaining or professional agreements with the recipient that
it does not discriminate on the basis of handicap in violation of this
part. The notification shall state, where appropriate, that the

recipient does not discriminate in admission or access to, or treatment
or employment in, its federally assisted programs and activities. The
notification shall also include an identification of the responsible
employee designated pursuant to Sec. 8.53. A recipient shall make the
initial notification required by this paragraph within 90 days of July

11, 1988. Methods of initial and continuing notification may include the
posting of notices, publication in newspapers and magazines, placement
of notices in recipients' publications, and distribution of memoranda or
other written communications.

(b) If a recipient publishes or uses recruitment materials or
publications containing general information that it makes available to
participants, beneficiaries, applicants, or employees, it shall include
in those materials or publications a statement of the policy described
in paragraph (a) of this section. A recipient may meet the requirement
of this paragraph either by including appropriate inserts in existing
materials and publications or by revising and reprinting the materials
and publications.

(c) The recipient shall ensure that members of the population
eligible to be served or likely to be affected directly by a federally
assisted program who have visual or hearing impairments are provided
with the information necessary to understand and participate in the
program. Methods for ensuring participation include, but are not limited
to, qualified sign language and oral interpreters, readers, or the use
of taped and Braille materials.

Sec. 8.55 Compliance information.

(a) Cooperation and assistance. The responsible civil rights
official and the award official shall, to the fullest extent
practicable, seek the cooperation of recipients in obtaining compliance
with this part and shall provide assistance and guidance to recipients
to help them comply voluntarily with this part.

(b) Compliance reports. Each recipient shall keep such records and
submit to the responsible civil rights official or his or her designee
timely, complete, and accurate compliance reports at such times, and in
such form and containing such information, as the responsible civil
rights official or his or her designee may determine to be necessary to
enable him or her to ascertain whether the recipient has complied or is
complying with this part. In general, recipients should have available
for the Department data showing the extent to which individuals with
handicaps are beneficiaries of federally assisted programs.

(c) Access to sources of information. Each recipient shall permit
access by the responsible civil rights official during normal business
hours to such of its books, records, accounts, and other sources of
information, and its facilities, as may be pertinent to ascertain
compliance with this part. Where any information required of a recipient
is in the exclusive possession of any other agency, institution, or
person and this agency, institution, or person shall fail or refuse to
furnish this information, the recipient shall so certify in its report
and shall set forth what efforts it has made to obtain the information.

(d) Information to beneficiaries and participants. Each recipient
shall make available to participants, beneficiaries, and other
interested persons such information regarding the provisions of this
part and its applicability to the program or activity under which the
recipient receives Federal financial assistance, and make such
information available to them in such manner as the responsible civil
rights official finds necessary to apprise such persons
of the protections against discrimination assured them by this part.
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(Approved by the Office of Management and Budget under control number
2529-0034)

[53 FR 20233, June 2, 1988, as amended at 54 FR 37645, Sept. 12, 1989]
Sec. 8.56 Conduct of investigations.

(a) Periodic compliance reviews. The responsible civil rights
official or designee may periodically review the practices of recipients
to determine whether they are complying with this part and where he or
she'has a reasonable basis to do so may conduct on-site reviews. Such
basis may include any evidence that a problem exists or that
programmatic matters exist that justify on-site investigation in
selected circumstances. The responsible civil rights official shall
initiate an on-site review by sending to the recipient a letter advising
the recipient of the practices to be reviewed; the programs affected by
the review; and the opportunity, at any time prior to receipt of a final
determination, to make a documentary or other submission that explains,
validates, or otherwise addresses the practices under review. In
addition, each award official shall include in normal program compliance
reviews and monitoring procedures appropriate actions to review and
monitor compliance with general or specific program requirements
designed to effectuate the requirements of this part.

(b) Investigations. The responsible civil rights official shall make
a prompt investigation whenever a compliance review, report, complaint
or any other information indicates a possible failure to comply with
this part.

(c) Filing a complaint--(1) Who may file. Any person who believes
that he or she has been subjected to discrimination prohibited by this
part may by himself or herself or by his or her authorized
representative file a complaint with the responsible civil rights
official. Any person who believes that any specific class of persons has
been subjected to discrimination prohibited by this part and who is a
member of that class or who is the authorized representative of a member
of that class may file a complaint with the responsible civil rights
official.

(2) Confidentiality. The responsible civil rights official shall
hold in confidence the identity of any person submitting a complaint,
unless the person submits written authorization otherwise, and except to
the extent necessary to carry out the purposes of this part, including
the conduct of any investigation, hearing, or proceeding under this
part.

(3) When to file. Complaints shall be filed within 180 days of the
alleged act of discrimination, unless the responsible civil rights
official waives this time limit for good cause shown. For purposes of
determining when a complaint is filed under this paragraph, a complaint
mailed to the Department shall be deemed filed on the date it is
postmarked. Any other complaint shall be deemed filed on the date it is
received by the Department.

(4) Where to file complaints. Complaints may be filed by mail with
the Office of Fair Housing and Equal Opportunity, Department of Housing
and Urban Development, Washington, DC 20410, or any Regional or Field
Office of the Department.

(5) Contents of complaints. Each complaint should contain the
complainant's name and address, the name and address of the recipient
alleged to have violated this part, and a description of the recipient's
alleged discriminatory action in sufficient detail to inform the
Department of the nature and date of the alleged violation of this part.

(6) Amendments of complaints. Complaints may be reasonably and
fairly amended at any time. Amendments to complaints such as
clarification and amplification of allegations in a complaint or the
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addition of other recipients may be made at any time during the pendency
of the complaint and any amendment shall be deemed to be made as of the
original filing date.

(d) Notification. The responsible civil rights official will notify
the complainant and the recipient of the agency's receipt of the
complaint within ten (10) calendar days.

(e) Complaint processing procedures. After acknowledging receipt of
a complaint, the responsible civil rights official will immediately
initiate complaint processing procedures.

(1) Preliminary investigation.

(i) Within twenty (20) calendar days of acknowledgement of the
complaint, the responsible civil rights official will review the
complaint for acceptance, rejection, or referral to the appropriate
Federal agency.

(ii) If the complaint is accepted, the responsible civil rights
official will notify the complainant and the award official. The
responsible civil righs official will also notify the applicant or
recipient complained against of the allegations and give the applicant
or recipient an opportunity to make a written submission responding to,
rebutting, or denying the allegations raised in the complaint.

(iii) The party complained against may send the responsible civil
rights official a response to the notice of complaint within thirty (30)
calendar days of receiving it. With leave of the responsible civil
rights official, an answer may be amended at any time. The responsible
civil rights official will permit answers to be amended for good cause
shown.

(2) Informal resolution. In accordance with paragraph (j) of this
section, the responsible civil rights official shall attempt to resolve
complaints informally whenever possible.

(f) Dismissal of complaint. If the investigation reveals no
violation of this part, the responsible civil rights offical will
dismiss the complaint and notify the complainant and recipient.

(g) Letter of findings. If an informal resolution of the complaint
is not reached the responsible civil rights official or his or her
designee shall, within 180 days of receipt of the complaint, notify the
recipient and the complainant (if any) of the results of the
investigation in a letter sent by certified mail, return receipt
requested, containing the following:

(1) Preliminary findings of fact and a preliminary finding of
compliance or noncompliance;

(2) A description of an appropriate remedy for each violation
believed to exist;

(3) A notice that a copy of the Final Investigative Report of the
Department will be made available, upon request, to the recipient and
the complainant (if any); and

(4) A notice of the right of the recipient and the complainant (if
any) to request a review of the letter of findings by the reviewing
civil rights official.

(h) Right to review of the letter of findings. (1) A complainant or
recipient may request that a complete review be made of the letter of
findings within 30 days of receipt, by mailing or delivering to the
reviewing civil rights official, Office of Fair Housing and Equal
Opportunity, Washington, DC 20410, a written statement of the reasons
why the letter of findings should be modified in light of supplementary
information.

(2) The reviewing civil rights official shall send by certified
mail, return receipt requested, a copy of the request for review to the
other party, if any. Such other party shall have 20 days to respond to
the request for review.

(3) The reviewing civil rights official shall either sustain or
modify the letter of findings within 60 days of the request for review.
The reviewing civil rights official's decision shall constitute the
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formal determination.

(4) If neither party requests that the letter of findings be
reviewed, the responsibile civil rights official shall, within fourteen
(14) calendar days of the expiration of the time period in paragraph
(h)(1) of this section, send a formal written determination of
compliance or noncompliance to the recipient and copies to the award
official.

(i) Voluntary compliance time limits. The recipient will have ten
(10) calendar days from receipt of the formal determination of
noncompliance within which to come into voluntary compliance. If the
recipient fails to meet this deadline, HUD shall proceed under
Sec. 8.57.

(j) Informal resolution/voluntary compliance--(1) General. It is the
policy of the Department to encourage the informal resolution of
matters. The responsible civil rights official may attempt to resolve a
matter through informal means at any stage of processing. A matter may
be resolved by informal means at any time. If a letter of findings
making a preliminary finding of noncompliance is issued, the responsible
civil rights official shall attempt to resolve the matter by informal
means.

(2) Objectives of informal resolution/voluntary compliance. In
attempting informal resolution, the responsible civil rights official
shall attempt to achieve a just resolution of the matter and to obtain
assurances where appropriate, that the recipient will satisfactorily
remedy any violations of the rights of any complainant and will take
such action as will assure the elimination of any violation of this part
or the prevention of the occurrence of such violation in the future. The
terms of such an informal resolution shall be reduced to a written
voluntary compliance agreement, signed by the recipient and the
responsible civil rights official, and be made part of the file for the
matter. Such voluntary compliance agreements shall seek to protect the
interests of the complainant (if any), other persons similary situated,
and the public interest.

(k) Intimidatory or retaliatory acts prohibited. No recipient or
other person shall intimidate, threaten, coerce, or discriminate against
any person for the purpose of interfering with any right or privilege
secured by this part, or because he or she has made a complaint,
testified, assisted, or participated in any manner in an investigation,
proceeding, or hearing under this part. The identity of complainants
shall be kept confidential except to the extent necessary to carry out
the purposes of this part, including the conduct of investigation,
hearing or judicial proceeding arising thereunder.

[53 FR 20233, June 2, 1988; 53 FR 28115, July 26, 1988; 53 FR 34634,
Sept. 7, 1988]

Sec. 8.57 Procedure for effecting compliance.

(a) General. If there appears to be a failure or threatened failure
to comply with this part and if the noncompliance or threatened
noncompliance cannot be corrected by informal means, compliance with
this part may be effected by the suspension or termination of or refusal
to grant or to continue Federal financial assistance, or by other means
authorized by law. Such other means may include, but are not limited to:

(1) A referral to the Department of Justice with a recommendation
that appropriate proceedings be brought to enforce any rights of the
United States under any law of the United States, or any assurance or
other contractual undertaking;

(2) The initiation of debarment proceedings pursuant to part 24 of
this title; and

(3) Any applicable proceeding under State or local law.

(b) Noncompliance with Sec. 8.50. If an applicant or a recipient of
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assistance under a contract which is extended or amended on or after

July 11, 1988, fails or refuses to furnish an assurance required under

Sec. 8.50 or otherwise fails or refuses to comply with the requirements
imposed by that section, Federal financial assistance may be refused
under paragraph (c) of this section. The Department is not required to
provide assistance during the pendency of the administrative proceeding
under such paragraph (c), except where the assistance is due and payable
under a contract approved before July 11, 1988.

(c) Termination of or refusal to grant or to continue Federal
financial assistance. No order suspending, terminating, or refusing to
grant or continue Federal financial assistance shall become effective
until:

(1) The responsible civil rights official has advised the applicant
or recipient of its failure to comply and has determined that compliance
cannot be secured by voluntary means;

(2) There has been an express finding on the record, after
opportunity for hearing, of a failure by the applicant or recipient to
comply with a requirement imposed under this part;

(3) The action has been approved by the Secretary; and

(4) The expiration of 30 days after the Secretary has filed with the
committees of the House and Senate having legislative jurisdiction over
the program or activity involved a full written report of the
circumstances and the grounds for such action. Any action to suspend or
terminate, or to refuse to grant or to continue Federal financial
assistance shall be limited to the particular political entity, or part
thereof, or other applicant or recipient as to whom such a finding has
been made and shall be limited in its effect to the particular program,
or part thereof, in which such noncompliance has been so found.

(d) Notice to State or local government. Whenever the Secretary
determines that a State or unit of general local government which is a
recipient of Federal financial assistance under title | of the Housing
and Community Development Act of 1974, as amended (42 U.S.C. 5301-5318)
has failed to comply with a requirement of this part with respect to a
program or activity funded in whole or in part with such assistance, the
Secretary shall notify the Governor of the State or the chief executive
officer of the unit of general local government of the noncompliance and
shall request the Governor or the chief executive officer to secure
compliance. The notice shall be given at least sixty days before:

(1) An order suspending, terminating, or refusing to grant or
continue Federal financial assistance becomes effective under paragraph
(c) of this section; or

(2) Any action to effect compliance by any other means authorized by
law is taken under paragraph (a) of this section.

(e) Other means authorized by law. No action to effect compliance by
any other means authorized by law shall be taken until:

(1) The responsible civil rights official has determined that
compliance cannot be secured by voluntary means;

(2) The recipient or other person has been notified of its failure
to comply and of the action to be taken to effect compliance; and

(3) At least 10 days have elapsed since the mailing of such notice
to the applicant or recipient. During this period, additional efforts
shall be made to persuade the applicant or recipient to comply with this
part and to take such corrective action as may be appropriate.

However, this paragraph shall not be construed to prevent an award
official from utilizing appropriate procedures and sanctions established
under the program to assure or secure compliance with a specific
requirement of the program designed to effectuate the objectives of this
part.

[53 FR 20233, June 2, 1988; 53 FR 28115, July 26, 1988]
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Sec. 8.58 Hearings.

(a) Opportunity for hearing. Whenever an opportunity for a hearing
is required by Sec. 8.57(c), reasonable notice shall be given by
registered or certified mail, return receipt requested, to the affected
applicant or recipient. This notice shall advise the applicant or
recipient of the action proposed to be taken, the specific provision
under which the proposed action against it is to be taken, and the
matters of fact or law asserted as the basis for this action. The notice
shall:

(1) Fix a date not less than 20 days after the date of the notice
for the applicant or recipient to request the administrative law judge
to schedule a hearing, or

(2) Advise the applicant or recipient that the matter has been
scheduled for hearing at a stated time and place. The time and place so
fixed shall be reasonable and shall be subject to change for cause. The
complainant, if any, shall be advised of the time and place of the
hearing. An applicant or recipient may waive a hearing and submit
written information and argument for the record. The failure of an
applicant or recipient to request a hearing under this paragraph or to
appear at a hearing for which a date has been set is a waiver of the
right to a hearing under Sec. 8.57(c) and consent to the making of a
decision on the basis of available information.

(b) Hearing procedures. Hearings shall be conducted in accordance
with 24 CFR part 180.

[53 FR 20233, June 2, 1988, as amended at 61 FR 52218, Oct. 4, 1996]

[Code of Federal Regulations]
[Title 24, Volume 1]
[Revised as of April 1, 2001]
From the U.S. Government Printing Office via GPO Access
[CITE: 24CFR100]

TITLE 24--HOUSING AND URBAN DEVELOPMENT

CHAPTER I--OFFICE OF ASSISTANT SECRETARY FOR EQUAL OPPORTUNITY,
DEPARTMENT OF HOUSING AND URBAN DEVELOPMENT

PART 100--DISCRIMINATORY CONDUCT UNDER THE FAIR HOUSING ACT

Subpart A--General

Sec.

100.1 Authority.
100.5 Scope.
100.10 Exemptions.
100.20 Definitions.

Subpart B--Discriminatory Housing Practices

100.50 Real estate practices prohibited.

100.60 Unlawful refusal to sell or rent or to negotiate for the sale or
rental.

100.65 Discrimination in terms, conditions and privileges and in
services and facilities.

100.70 Other prohibited sale and rental conduct.

100.75 Discriminatory advertisements, statements and notices.

100.80 Discriminatory representations on the availability of dwellings.

100.85 Blockbusting.
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100.90 Discrimination in the provision of brokerage services.

Subpart C--Discrimination in Residential Real Estate-Related
Transactions

100.110 Discriminatory practices in residential real estate-related
transactions.

100.115 Residential real estate-related transactions.

100.120 Discrimination in the making of loans and in the provision of
other financial assistance.

100.125 Discrimination in the purchasing of loans.

100:130 Discrimination in the terms and conditions for making available
loans or other financial assistance.

100.135 Unlawful practices in the selling, brokering, or appraising of
residential real property.

100.140 General rules.

100.141 Definitions.

100.142 Types of information.

100.143 Appropriate corrective action.

100.144 Scope of privilege.

100.145 Loss of privilege.

100.146 Limited use of privileged information.

100.147 Adjudication.

100.148 Effective date.

Subpart D--Prohibition Against Discrimination Because of Handicap

100.200 Purpose.

100.201 Definitions.

100.202 General prohibitions against discrimination because of
handicap.

100.203 Reasonable modifications of existing premises.

100.204 Reasonable accommodations.

100.205 Design and construction requirements.

Subpart E--Housing for Older Persons

100.300 Purpose.

100.301 Exemption.

100.302 State and Federal elderly housing programs.

100.303 62 or over housing.

100.304 Housing for persons who are 55 years of age or older.

100.305 80 percent occupancy.

100.306 Intent to operate as housing designed for persons who are 55
years of age or older.

100.307 Verification of occupancy.

100.308 Good faith defense against civil money damages.

Subpart F--Interference, Coercion or Intimidation
100.400 Prohibited interference, coercion or intimidation.
Authority: 42 U.S.C. 3535(d), 3600-3620.
Source: 54 FR 3283, Jan. 23, 1989, unless otherwise noted.
Subpart A--General
Sec. 100.1 Authority.

This regulation is issued under the authority of the Secretary of
Housing and Urban Development to administer and enforce title VIl of
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the Civil Rights Act of 1968, as amended by the Fair Housing Amendments
Act of 1988 (the Fair Housing Act).

Sec. 100.5 Scope.

(a) It is the policy of the United States to provide, within
constitutional limitations, for fair housing throughout the United
States. No person shall be subjected to discrimination because of race,
color, religion, sex, handicap, familial status, or national origin in the sale, rental,
or advertising of dwellings, in the provision of brokerage services, or
in the availability of residential real estate-related transactions.

(b) This part provides the Department's interpretation of the
coverage of the Fair Housing Act regarding discrimination related to the
sale or rental of dwellings, the provision of services in connection
therewith, and the availability of residential real estate-related
transactions.

(c) Nothing in this part relieves persons participating in a Federal
or Federally-assisted program or activity from other requirements
applicable to buildings and dwellings.

Sec. 100.10 Exemptions.

(a) This part does not:

(1) Prohibit a religious organization, association, or society, or
any nonprofit institution or organization operated, supervised or
controlled by or in conjunction with a religious organization,
association, or society, from limiting the sale, rental or occupancy of
dwellings which it owns or operates for other than a commercial purpose
to persons of the same religion, or from giving preference to such
persons, unless membership in such religion is restricted because of
race, color, or national origin;

(2) Prohibit a private club, not in fact open to the public, which,
incident to its primary purpose or purposes, provides lodgings which it
owns or operates for other than a commercial purpose, from limiting the
rental or occupancy of such lodgings to its members or from giving
preference to its members;

(3) Limit the applicability of any reasonable local, State or
Federal restrictions regarding the maximum number of occupants permitted
to occupy a dwelling; or

(4) Prohibit conduct against a person because such person has been
convicted by any court of competent jurisdiction of the illegal
manufacture or distribution of a controlled substance as defined in
section 102 of the Controlled Substances Act (21 U.S.C. 802).

(b) Nothing in this part regarding discrimination based on familial
status applies with respect to housing for older persons as defined in
subpart E of this part.

(c) Nothing in this part, other than the prohibitions against
discriminatory advertising, applies to:

(1) The sale or rental of any single family house by an owner,
provided the following conditions are met:

(i) The owner does not own or have any interest in more than three
single family houses at any one time.

(ii) The house is sold or rented without the use of a real estate
broker, agent or salesperson or the facilities of any person in the
business of selling or renting dwellings. If the owner selling the house
does not reside in it at the time of the sale or was not the most recent
resident of the house prior to such sale, the exemption in this
paragraph (c)(1) of this section applies to only one such sale in any
24-month period.

(2) Rooms or units in dwellings containing living quarters occupied
or intended to be occupied by no more than four families living
independently of each other, if the owner actually maintains and
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occupies one of such living quarters as his or her residence.
Sec. 100.20 Definitions.

The terms Department, Fair Housing Act, and Secretary are defined in
24 CFR part 5.

Aggrieved person includes any person who--

(a) Claims to have been injured by a discriminatory housing
practice; or

(b) Believes that such person will be injured by a discriminatory
housing practice that is about to occur.

Broker or Agent includes any person authorized to perform an action
on behalf of another person regarding any matter related to the sale or
rental of dwellings, including offers, solicitations or contracts and
the administration of matters regarding such offers, solicitations or
contracts or any residential real estate-related transactions.

Discriminatory housing practice means an act that is unlawful under
section 804, 805, 806, or 818 of the Fair Housing Act.

Dwelling means any building, structure or portion thereof which is
occupied as, or designed or intended for occupancy as, a residence by
one or more families, and any vacant land which is offered for sale or
lease for the construction or location thereon of any such building,
structure or portion thereof.

Familial status means one or more individuals (who have not attained
the age of 18 years) being domiciled with--

(a) A parent or another person having legal custody of such
individual or individuals; or

(b) The designee of such parent or other person having such custody,
with the written permission of such parent or other person.

The protections afforded against discrimination on the basis of familial
status shall apply to any person who is pregnant or is in the process of
securing legal custody of any individual who has not attained the age of
18 years.

Handicap is defined in Sec. 100.201.

Person includes one or more individuals, corporations, partnerships,
associations, labor organizations, legal representatives, mutual
companies, joint-stock companies, trusts, unincorporated organizations,
trustees, trustees in cases under title 11 U.S.C., receivers, and
fiduciaries.

Person in the business of selling or renting dwellings means any
person who:

(a) Within the preceding twelve months, has participated as
principal in three or more transactions involving the sale or rental of
any dwelling or any interest therein;

(b) Within the preceding twelve months, has participated as agent,
other than in the sale of his or her own personal residence, in
providing sales or rental facilities or sales or rental services in two
or more transactions involving the sale or rental of any dwelling or any
interest therein; or

(c) Is the owner of any dwelling designed or intended for occupancy
by, or occupied by, five or more families.

State means any of the several states, the District of Columbia, the
Commonwealth of Puerto Rico, or any of the territories and possessions
of the United States.

[64 FR 3283, Jan. 23, 1989, as amended at 61 FR 5205, Feb. 9, 1996]
Subpart B--Discriminatory Housing Practices

Sec. 100.50 Real estate practices prohibited.
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(a) This subpart provides the Department's interpretation of conduct
that is unlawful housing discrimination under section 804 and section
806 of the Fair Housing Act. In general the prohibited actions are set
forth under sections of this subpart which are most applicable to the
discriminatory conduct described. However, an action illustrated in one
section can constitute a violation under sections in the subpart. For
example, the conduct described in Sec. 100.60(b)(3) and (4) would
constitute a violation of Sec. 100.65(a) as well as Sec. 100.60(a).

(b) 1t shall be unlawful to:

(1) Refuse to sell or rent a dwelling after a bona fide offer has
been made, or to refuse to negotiate for the sale or rental of a
dwelling because of race, color, religion, sex, familial status, or
national origin, or to discriminate in the sale or rental of a dwelling
because of handicap.

(2) Discriminate in the terms, conditions or privileges of sale or
rental of a dwelling, or in the provision of services or facilities in
connection with sales or rentals, because of race, color, religion, sex,
handicap, familial status, or national origin.

(3) Engage in any conduct relating to the provision of housing which
otherwise makes unavailable or denies dwellings to persons because of
race, color, religion, sex, handicap, familial status, or national
origin.

(4) Make, print or publish, or cause to be made, printed or
published, any notice, statement or advertisement with respect to the
sale or rental of a dwelling that indicates any preference, limitation
or discrimination because of race, color, religion, sex, handicap,
familial status, or national origin, or an intention to make any such
preference, limitation or discrimination.

(5) Represent to any person because of race, color, religion, sex,
handicap, familial status, or national origin that a dwelling is not
available for sale or rental when such dwelling is in fact available.

(6) Engage in blockbusting practices in connection with the sale or
rental of dwellings because of race, color, religion, sex, handicap,
familial status, or national origin.

(7) Deny access to or membership or participation in, or to
discriminate against any person in his or her access to or membership or
participation in, any multiple-listing service, real estate brokers'
assocation, or other service organization or facility relating to the
business of selling or renting a dwelling or in the terms or conditions
or membership or participation, because of race, color, religion, sex,
handicap, familial status, or national origin.

(c) The application of the Fair Housing Act with respect to persons
with handicaps is discussed in subpart D of this part.

Sec. 100.60 Unlawful refusal to sell or rent or to negotiate for the
sale or rental.

(a) It shall be unlawful for a person to refuse to sell or rent a
dwelling to a person who has made a bona fide offer, because of race,
color, religion, sex, familial status, or national origin or to refuse
to negotiate with a person for the sale or rental of a dwelling because
of race, color, religion, sex, familial status, or national origin, or
to discriminate against any person in the sale or rental of a dwelling
because of handicap.

(b) Prohibited actions under this section include, but are not
limited to:

(1) Failing to accept or consider a bona fide offer because of race,
color, religion, sex, handicap, familial status, or national origin.

(2) Refusing to sell or rent a dwelling to, or to negotiate for the
sale or rental of a dwelling with, any person because of race, color,
religion, sex, handicap, familial status, or national origin.

(3) Imposing different sales prices or rental charges for the sale
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or rental of a dwelling upon any person because of race, color,
religion, sex, handicap, familial status, or national origin.

(4) Using different qualification criteria or applications, or sale
or rental standards or procedures, such as income standards, application
requirements, application fees, credit analysis or sale or rental
approval procedures or other requirements, because of race, color,
religion, sex, handicap, familial status, or national origin.

(5) Evicting tenants because of their race, color, religion, sex,
handicap, familial status, or national origin or because of the race,
color, religion, sex, handicap, familial status, or national origin of a
tenant's guest.

Sec. 100.65 Discrimination in terms, conditions and privileges and in
services and facilities.

(a) It shall be unlawful, because of race, color, religion, sex,
handicap, familial status, or national origin, to impose different
terms, conditions or privileges relating to the sale or rental of a
dwelling or to deny or limit services or facilities in connection with
the sale or rental of a dwelling.

(b) Prohibited actions under this section include, but are not
limited to:

(1) Using different provisions in leases or contracts of sale, such
as those relating to rental charges, security deposits and the terms of
a lease and those relating to down payment and closing requirements,
because of race, color, religion, sex, handicap, familial status, or
national origin.

(2) Failing or delaying maintenance or repairs of sale or rental
dwellings because of race, color, religion, sex, handicap, familial
status, or national origin.

(3) Failing to process an offer for the sale or rental of a dwelling
or to communicate an offer accurately because of race, color, religion,
sex, handicap, familial status, or national origin.

(4) Limiting the use of privileges, services or facilities
associated with a dwelling because of race, color, religion, sex,
handicap, familial status, or national origin of an an owner, tenant or
a person associated with him or her.

(5) Denying or limiting services or facilities in connection with
the sale or rental of a dwelling, because a person failed or refused to
provide sexual favors.

Sec. 100.70 Other prohibited sale and rental conduct.

(a) It shall be unlawful, because of race, color, religion, sex,
handicap, familial status, or national origin, to restrict or attempt to
restrict the choices of a person by word or conduct in connection with
seeking, negotiating for, buying or renting a dwelling so as to
perpetuate, or tend to perpetuate, segregated housing patterns, or to
discourage or obstruct choices in a community, neighborhood or
development.

(b) It shall be unlawful, because of race, color, religion, sex,
handicap, familial status, or national origin, to engage in any conduct
relating to the provision of housing or of services and facilities in
connection therewith that otherwise makes unavailable or denies
dwellings to persons.

(c) Prohibited actions under paragraph (a) of this section, which
are generally referred to as unlawful steering practices, include, but
are not limited to:

(1) Discouraging any person from inspecting, purchasing or renting a
dwelling because of race, color, religion, sex, handicap, familial
status, or national origin, or because of the race, color, religion,
sex, handicap, familial status, or national origin of persons in a
community, neighborhood or development.
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(2) Discouraging the purchase or rental of a dwelling because of
race, color, religion, sex, handicap, familial status, or national
origin, by exaggerating drawbacks or failing to inform any person of
desirable features of a dwelling or of a community, neighborhood, or
development.

(3) Communicating to any prospective purchaser that he or she would
not be comfortable or compatible with existing residents of a community,
neighborhood or development because of race, color, religion, sex,
handicap, familial status, or national origin.

(4) Assigning any person to a particular section of a community,
neighborhood or development, or to a particular floor of a building,
because of race, color, religion, sex, handicap, familial status, or
national origin.

(d) Prohibited activities relating to dwellings under paragraph (b)
of this section include, but are not limited to:

(1) Discharging or taking other adverse action against an employee,
broker or agent because he or she refused to participate in a
discriminatory housing practice.

(2) Employing codes or other devices to segregate or reject
applicants, purchasers or renters, refusing to take or to show listings
of dwellings in certain areas because of race, color, religion, sex,
handicap, familial status, or national origin, or refusing to deal with
certain brokers or agents because they or one or more of their clients
are of a particular race, color, religion, sex, handicap, familial
status, or national origin.

(3) Denying or delaying the processing of an application made by a
purchaser or renter or refusing to approve such a person for occupancy
in a cooperative or condominium dwelling because of race, color,
religion, sex, handicap, familial status, or national origin.

(4) Refusing to provide municipal services or property or hazard
insurance for dwellings or providing such services or insurance
differently because of race, color, religion, sex, handicap, familial
status, or national origin.

Sec. 100.75 Discriminatory advertisements, statements and notices.

(a) It shall be unlawful to make, print or publish, or cause to be
made, printed or published, any notice, statement or advertisement with
respect to the sale or rental of a dwelling which indicates any
preference, limitation or discrimination because of race, color,
religion, sex, handicap, familial status, or national origin, or an
intention to make any such preference, limitation or discrimination.

(b) The prohibitions in this section shall apply to all written or
oral notices or statements by a person engaged in the sale or rental of
a dwelling. Written notices and statements include any applications,
flyers, brochures, deeds, signs, banners, posters, billboards or any
documents used with respect to the sale or rental of a dwelling.

(c) Discriminatory notices, statements and advertisements include,
but are not limited to:

(1) Using words, phrases, photographs, illustrations, symbols or
forms which convey that dwellings are available or not available to a
particular group of persons because of race, color, religion, sex,
handicap, familial status, or national origin.

(2) Expressing to agents, brokers, employees, prospective sellers or
renters or any other persons a preference for or limitation on any
purchaser or renter because of race, color, religion, sex, handicap,
familial status, or national origin of such persons.

(3) Selecting media or locations for advertising the sale or rental
of dwellings which deny particular segments of the housing market
information about housing opportunities because of race, color,
religion, sex, handicap, familial status, or national origin.

(4) Refusing to publish advertising for the sale or rental of

Page 40 of 80
6/21/04



dwellings or requiring different charges or terms for such advertising
because of race, color, religion, sex, handicap, familial status, or
national origin.

(d) 24 CFR part 109 provides information to assist persons to
advertise dwellings in a nondiscriminatory manner and describes the
matters the Department will review in evaluating compliance with the
Fair Housing Act and in investigating complaints alleging discriminatory
housing practices involving advertising.

Sec. 100.80 Discriminatory representations on the availability of
dwellings.

(a) It shall be unlawful, because of race, color, religion, sex,
handicap, familial status, or national origin, to provide inaccurate or
untrue information about the availability of dwellings for sale or
rental.

(b) Prohibited actions under this section include, but are not
limited to:

(1) Indicating through words or conduct that a dwelling which is
available for inspection, sale, or rental has been sold or rented,
because of race, color, religion, sex, handicap, familial status, or
national origin.

(2) Representing that covenants or other deed, trust or lease
provisions which purport to restrict the sale or rental of dwellings
because of race, color, religion, sex, handicap, familial status, or
national origin preclude the sale of rental of a dwelling to a person.

(3) Enforcing covenants or other deed, trust, or lease provisions
which preclude the sale or rental of a dwelling to any person because of
race, color, religion, sex, handicap, familial status, or national
origin.

(4) Limiting information, by word or conduct, regarding suitably
priced dwellings available for inspection, sale or rental, because of
race, color, religion, sex, handicap, familial status, or national
origin.

(56) Providing false or inaccurate information regarding the
availability of a dwelling for sale or rental to any person, including
testers, regardless of whether such person is actually seeking housing,
because of race, color, religion, sex, handicap, familial status, or
national origin.

Sec. 100.85 Blockbusting.

(a) It shall be unlawful, for profit, to induce or attempt to induce
a person to sell or rent a dwelling by representations regarding the
entry or prospective entry into the neighborhood of a person or persons
of a particular race, color, religion, sex, familial status, or national
origin or with a handicap.

(b) In establishing a discriminatory housing practice under this
section it is not necessary that there was in fact profit as long as
profit was a factor for engaging in the blockbusting activity.

(c) Prohibited actions under this section include, but are not
limited to:

(1) Engaging, for profit, in conduct (including uninvited
solicitations for listings) which conveys to a person that a
neighborhood is undergoing or is about to undergo a change in the race,
color, religion, sex, handicap, familial status, or national origin of
persons residing in it, in order to encourage the person to offer a
dwelling for sale or rental.

(2) Encouraging, for profit, any person to sell or rent a dwelling
through assertions that the entry or prospective entry of persons of a
particular race, color, religion, sex, familial status, or national
origin, or with handicaps, can or will result in undesirable
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consequences for the project, neighborhood or community, such as a
lowering of property values, an increase in criminal or antisocial
behavior, or a decline in the quality of schools or other services or
facilities.

Sec. 100.90 Discrimination in the provision of brokerage services.

(a) It shall be unlawful to deny any person access to or membership
or participation in any multiple listing service, real estate brokers'
organization or other service, organization, or facility relating to the
business of selling or renting dwellings, or to discriminate against any
person in the terms or conditions of such access, membership or
participation, because of race, color, religion, sex, handicap, familial
status, or national origin.

(b) Prohibited actions under this section include, but are not
limited to:

(1) Setting different fees for access to or membership in a multiple
listing service because of race, color, religion, sex, handicap,
familial status, or national origin.

(2) Denying or limiting benefits accruing to members in a real
estate brokers' organization because of race, color, religion, sex,
handicap, familial status, or national origin.

(3) Imposing different standards or criteria for membership in a
real estate sales or rental organization because of race, color,
religion, sex, handicap, familial status, or national origin.

(4) Establishing geographic boundaries or office location or
residence requirements for access to or membership or participation in
any multiple listing service, real estate brokers' organization or other
service, organization or facility relating to the business of selling or
renting dwellings, because of race, color, religion, sex, handicap,
familial status, or national origin.

Subpart C--Discrimination in Residential Real Estate-Related
Transactions

Sec. 100.110 Discriminatory practices in residential real estate-
related transactions.

(a) This subpart provides the Department's interpretation of the
conduct that is unlawful housing discrimination under section 805 of the
Fair Housing Act.

(b) 1t shall be unlawful for any person or other entity whose
business includes engaging in residential real estate-related
transactions to discriminate against any person in making available such
a transaction, or in the terms or conditions of such a transaction,
because of race, color, religion, sex, handicap, familial status, or
national origin.

Sec. 100.115 Residential real estate-related transactions.

The term residential real estate-related transactions means:

(a) The making or purchasing of loans or providing other financial
assistance--

(1) For purchasing, constructing, improving, repairing or
maintaining a dwelling; or

(2) Secured by residential real estate; or

(b) The selling, brokering or appraising of residential real
property.

Sec. 100.120 Discrimination in the making of loans and in the provision
of other financial assistance.
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(a) It shall be unlawful for any person or entity whose business
includes engaging in residential real estate-related transactions to
discriminate against any person in making available loans or other
financial assistance for a dwelling, or which is or is to be secured by
a dwelling, because of race, color, religion, sex, handicap, familial
status, or national origin.

(b) Prohibited practices under this section include, but are not
limited to, failing or refusing to provide to any person, in connection
with a residential real estate-related transaction, information
regarding the availability of loans or other financial assistance,
application requirements, procedures or standards for the review and
approval of loans or financial assistance, or providing information
which is inaccurate or different from that provided others, because of
race, color, religion, sex, handicap, familial status, or national
origin.

Sec. 100.125 Discrimination in the purchasing of loans.

(a) It shall be unlawful for any person or entity engaged in the
purchasing of loans or other debts or securities which support the
purchase, construction, improvement, repair or maintenance of a
dwelling, or which are secured by residential real estate, to refuse to
purchase such loans, debts, or securities, or to impose different terms
or conditions for such purchases, because of race, color, religion, sex,
handicap, familial status, or national origin.

(b) Unlawful conduct under this section includes, but is not limited
to:

(1) Purchasing loans or other debts or securities which relate to,
or which are secured by dwellings in certain communities or
neighborhoods but not in others because of the race, color, religion,
sex, handicap, familial status, or national origin of persons in such
neighborhoods or communities.

(2) Pooling or packaging loans or other debts or securities which
relate to, or which are secured by, dwellings differently because of
race, color, religion, sex, handicap, familial status, or national
origin.

(3) Imposing or using different terms or conditions on the marketing
or sale of securities issued on the basis of loans or other debts or
securities which relate to, or which are secured by, dwellings because
of race, color, religion, sex, handicap, familial status, or national
origin.

(c) This section does not prevent consideration, in the purchasing
of loans, of factors justified by business necessity, including
requirements of Federal law, relating to a transaction's financial
security or to protection against default or reduction of the value of
the security. Thus, this provision would not preclude considerations
employed in normal and prudent transactions, provided that no such
factor may in any way relate to race, color, religion, sex, handicap,
familial status or national origin.

Sec. 100.130 Discrimination in the terms and conditions for making
available loans or other financial assistance.

(a) It shall be unlawful for any person or entity engaged in the
making of loans or in the provision of other financial assistance
relating to the purchase, construction, improvement, repair or
maintenance of dwellings or which are secured by residential real estate
to impose different terms or conditions for the availability of such
loans or other financial assistance because of race, color, religion,
sex, handicap, familial status, or national origin.
(b) Unlawful conduct under this section includes, but is not limited
to:
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(1) Using different policies, practices or procedures in evaluating
or in determining creditworthiness of any person in connection with the
provision of any loan or other financial assistance for a dwelling or
for any loan or other financial assistance which is secured by
residential real estate because of race, color, religion, sex, handicap,
familial status, or national origin.

(2) Determining the type of loan or other financial assistance to be
provided with respect to a dwelling, or fixing the amount, interest
rate, duration or other terms for a loan or other financial assistance
for a dwelling or which is secured by residential real estate, because
of race, color, religion, sex, handicap, familial status, or national
origin.

Sec. 100.135 Unlawful practices in the selling, brokering, or
appraising of residential real property.

(a) It shall be unlawful for any person or other entity whose
business includes engaging in the selling, brokering or appraising of
residential real property to discriminate against any person in making
available such services, or in the performance of such services, because
of race, color, religion, sex, handicap, familial status, or national
origin.

(b) For the purposes of this section, the term appraisal means an
estimate or opinion of the value of a specified residential real
property made in a business context in connection with the sale, rental,
financing or refinancing of a dwelling or in connection with any
activity that otherwise affects the availability of a residential real
estate-related transaction, whether the appraisal is oral or written, or
transmitted formally or informally.

The appraisal includes all written comments and other documents
submitted as support for the estimate or opinion of value.

(c) Nothing in this section prohibits a person engaged in the
business of making or furnishing appraisals of residential real property
from taking into consideration factors other than race, color, religion,
sex, handicap, familial status, or national origin.

(d) Practices which are unlawful under this section include, but are
not limited to, using an appraisal of residential real property in
connection with the sale, rental, or financing of any dwelling where the
person knows or reasonably should know that the appraisal improperly
takes into consideration race, color, religion, sex, handicap, familial
status or national origin.

Sec. 100.140 General rules.

(a) Voluntary self-testing and correction. The report or results of
a self-test a lender voluntarily conducts or authorizes are privileged
as provided in this subpart if the lender has taken or is taking
appropriate corrective action to address likely violations identified by
the self-test. Data collection required by law or any governmental
authority (federal, state, or local) is not voluntary.

(b) Other privileges. This subpart does not abrogate any evidentiary
privilege otherwise provided by law.

[62 FR 66432, Dec. 18, 1997]
Sec. 100.141 Definitions.
As used in this subpart:
Lender means a person who engages in a residential real estate-

related lending transaction.
Residential real estate-related lending transaction means the making
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of a loan:

(1) For purchasing, constructing, improving, repairing, or
maintaining a dwelling; or

(2) Secured by residential real estate.

Self-test means any program, practice or study a lender voluntarily
conducts or authorizes which is designed and used specifically to
determine the extent or effectiveness of compliance with the Fair
Housing Act. The self-test must create data or factual information that
is not available and cannot be derived from loan files, application
files, or other residential real estate-related lending transaction
records. Self-testing includes, but is not limited to, using fictitious
credit applicants (testers) or conducting surveys of applicants or
customers, nor is it limited to the pre-application stage of loan
processing.

[62 FR 66432, Dec. 18, 1997]
Sec. 100.142 Types of information.

(a) The privilege under this subpart covers:

(1) The report or results of the self-test;

(2) Data or factual information created by the self-test;

(3) Workpapers, draft documents and final documents;

(4) Analyses, opinions, and conclusions if they directly result from
the self-test report or results.

(b) The privilege does not cover:

(1) Information about whether a lender conducted a self-test, the
methodology used or scope of the self-test, the time period covered by
the self-test or the dates it was conducted;

(2) Loan files and application files, or other residential real
estate-related lending transaction records (e.g., property appraisal
reports, loan committee meeting minutes or other documents reflecting
the basis for a decision to approve or deny a loan application, loan
policies or procedures, underwriting standards, compensation records)
and information or data derived from such files and records, even if
such data has been aggregated, summarized or reorganized to facilitate
analysis.

[62 FR 66432, Dec. 18, 1997]
Sec. 100.143 Appropriate corrective action.

(a) The report or results of a self-test are privileged as provided
in this subpart if the lender has taken or is taking appropriate
corrective action to address likely violations identified by the self-
test. Appropriate corrective action is required when a self-test shows
it is more likely than not that a violation occurred even though no
violation was adjudicated formally.

(b) A lender must take action reasonably likely to remedy the cause
and effect of the likely violation and must:

(1) Identify the policies or practices that are the likely cause of
the violation, such as inadequate or improper lending policies, failure
to implement established policies, employee conduct, or other causes;
and

(2) Assess the extent and scope of any likely violation, by
determining which areas of operation are likely to be affected by those
policies and practices, such as stages of the loan application process,
types of loans, or the particular branch where the likely violation has
occurred. Generally, the scope of the self-test governs the scope of the
appropriate corrective action.

(c) Appropriate corrective action may include both prospective and
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remedial relief, except that to establish a privilege under this
subpart:

(1) A lender is not required to provide remedial relief to a tester
in a self-test;

(2) A lender is only required to provide remedial relief to an
applicant identified by the self-test as one whose rights were more
likely than not violated;

(3) A lender is not required to provide remedial relief to a
particular applicant if the statute of limitations applicable to the
violation expired before the lender obtained the results of the self-
test or the applicant is otherwise ineligible for such relief.

(d) Depending on the facts involved, appropriate corrective action
may include, but is not limited to, one or more of the following:

(1) If the self-test identifies individuals whose applications were
inappropriately processed, offering to extend credit if the applications
were improperly denied; compensating such persons for any damages, both
out-of-pocket and compensatory;

(2) Correcting any institutional policies or procedures that may
have contributed to the likely violation, and adopting new policies as
appropriate;

(3) Identifying, and then training and/or disciplining the employees
involved;

(4) Developing outreach programs, marketing strategies, or loan
products to serve more effectively the segments of the lender's market
that may have been affected by the likely violation; and

(5) Improving audit and oversight systems to avoid a recurrence of
the likely violations.

(e) Determination of appropriate corrective action is fact-based.
Not every corrective measure listed in paragraph (d) of this section
need be taken for each likely violation.

(f) Taking appropriate corrective action is not an admission by a
lender that a violation occurred.

[62 FR 66432, Dec. 18, 1997]
Sec. 100.144 Scope of privilege.

The report or results of a self-test may not be obtained or used by
an aggrieved person, complainant, department or agency in any:

(a) Proceeding or civil action in which a violation of the Fair
Housing Act is alleged; or

(b) Examination or investigation relating to compliance with the
Fair Housing Act.

[62 FR 66432, Dec. 18, 1997]
Sec. 100.145 Loss of privilege.

(a) The self-test report or results are not privileged under this
subpart if the lender or person with lawful access to the report or
results:

(1) Voluntarily discloses any part of the report or results or any
other information privileged under this subpart to any aggrieved person,
complainant, department, agency, or to the public; or

(2) Discloses the report or results or any other information -
privileged under this subpart as a defense to charges a lender violated
the Fair Housing Act; or

(3) Fails or is unable to produce self-test records or information
needed to determine whether the privilege applies.

(b) Disclosures or other actions undertaken to carry out appropriate
corrective action do not cause the lender to lose the privilege.
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[62 FR 66432, Dec. 18, 1997]
Sec. 100.146 Limited use of privileged information.

Notwithstanding Sec. 100.145, the self-test report or results may be
obtained

[[Page 629]]

and used by an aggrieved person, applicant, department or agency solely
to determine a penalty or remedy after the violation of the Fair Housing
Act'has been adjudicated or admitted. Disclosures for this limited
purpose may be used only for the particular proceeding in which the
adjudication or admission is made. Information disclosed under this
section remains otherwise privileged under this subpart.

[62 FR 66433, Dec. 18, 1997]
Sec. 100.147 Adjudication.

An aggrieved person, complainant, department or agency that
challenges a privilege asserted under Sec. 100.144 may seek a
determination of the existence and application of that privilege in:

(a) A court of competent jurisdiction; or

(b) An administrative law proceeding with appropriate jurisdiction.

[62 FR 66433, Dec. 18, 1997]
Sec. 100.148 Effective date.

The privilege under this subpart applies to self-tests conducted
both before and after January 30, 1998, except that a self-test
conducted before January 30, 1998 is not privileged:

(a) If there was a court action or administrative proceeding before
January 30, 1998, including the filing of a complaint alleging a
violation of the Fair Housing Act with the Department or a substantially
equivalent state or local agency; or

(b) If any part of the report or results were disclosed before
January 30, 1998 to any aggrieved person, complainant, department or
agency, or to the general public.

[62 FR 66433, Dec. 18, 1997]
Subpart D--Prohibition Against Discrimination Because of Handicap
Sec. 100.200 Purpose.

The purpose of this subpart is to effectuate sections 6 (a) and (b)
and 15 of the Fair Housing Amendments Act of 1988.

Sec. 100.201 Definitions.

As used in this subpart:

Accessible, when used with respect to the public and common use
areas of a building containing covered multifamily dwellings, means that
the public or common use areas of the building can be approached,
entered, and used by individuals with physical handicaps. The phrase
readily accessible to and usable by is synonymous with accessible. A
public or common use area that complies with the appropriate
requirements of ANSI A117.1-1986 or a comparable standard is accessible
within the meaning of this paragraph.

Accessible route means a continuous unobstructed path connecting
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accessible elements and spaces in a building or within a site that can

be negotiated by a person with a severe disability using a wheelchair
and that is also safe for and usable by people with other disabilities.
Interior accessible routes may include corridors, floors, ramps,

elevators and lifts. Exterior accessible routes may include parking
access aisles, curb ramps, walks, ramps and lifts. A route that complies
with the appropriate requirements of ANSI A117.1-1986 or a comparable
standard is an accessible route.

ANSI A117.1-1986 means the 1986 edition of the American National
Standard for buildings and facilities providing accessibility and
usability for physically handicapped people. This incorporation by
reference was approved by the Director of the Federal Register in
accordance with 5 U.S.C. 552(a) and 1 CFR part 51. Copies may be
obtained from American National Standards Institute, Inc., 1430
Broadway, New York, NY 10018. Copies may be inspected at the Department
of Housing and Urban Development, 451 Seventh Street, SW., room 10276,
Washington, DC, or at the Office of the Federal Register, 800 North
Capitol Street, NW., suite 700, Washington, DC.

Building means a structure, facility or portion thereof that
contains or serves one or more dwelling units.

Building entrance on an accessible route means an accessible
entrance to a building that is connected by an accessible route to
public transportation stops, to accessible parking and passenger loading
zones, or to public streets or sidewalks, if available. A building
entrance that complies with ANSI A117.1-1986 or a comparable standard complies with the requirements of
this paragraph.

Common use areas means rooms, spaces or elements inside or outside
of a building that are made available for the use of residents of a
building or the guests thereof. These areas include hallways, lounges,
lobbies, laundry rooms, refuse rooms, mail rooms, recreational areas and
passageways among and between buildings.

Controlled substance means any drug or other substance, or immediate
precursor included in the definition in section 102 of the Controlled
Substances Act (21 U.S.C. 802).

Covered multifamily dwellings means buildings consisting of 4 or
more dwelling units if such buildings have one or more elevators; and
ground floor dwelling units in other buildings consisting of 4 or more
dwelling units.

Dwelling unit means a single unit of residence for a family or one
or more persons. Examples of dwelling units include: a single family
home; an apartment unit within an apartment building; and in other types
of dwellings in which sleeping accommodations are provided but toileting
or cooking facilities are shared by occupants of more than one room or
portion of the dwelling, rooms in which people sleep. Examples of the
latter include dormitory rooms and sleeping accommodations in shelters
intended for occupancy as a residence for homeless persons.

Entrance means any access point to a building or portion of a
building used by residents for the purpose of entering.

Exterior means all areas of the premises outside of an individual
dwelling unit.

First occupancy means a building that has never before been used for
any purpose.

Ground floor means a floor of a building with a building entrance on
an accessible route. A building may have more than one ground floor.

Handicap means, with respect to a person, a physical or mental
impairment which substantially limits one or more major life activities;

a record of such an impairment; or being regarded as having such an
impairment. This term does not include current, illegal use of or
addiction to a controlled substance. For purposes of this part, an
individual shall not be considered to have a handicap solely because
that individual is a transvestite. As used in this definition:

(a) Physical or mental impairment includes:
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(1) Any physiological disorder or condition, cosmetic disfigurement,
or anatomical loss affecting one or more of the following body systems:
Neurological; musculoskeletal; special sense organs; respiratory,
including speech organs; cardiovascular; reproductive; disgestive;
genito-urinary; hemic and lymphatic; skin; and endocrine; or

(2) Any mental or psychological disorder, such as mental
retardation, organic brain syndrome, emotional or mental illness, and
specific learning disabilities. The term physical or mental impairment
includes, but is not limited to, such diseases and conditions as
orthopedic, visual, speech and hearing impairments, cerebral palsy,
autism, epilepsy, muscular dystrophy, multiple sclerosis, cancer, heart
disease, diabetes, Human Immunodeficiency Virus infection, mental
retardation, emotional illness, drug addiction (other than addiction
caused by current, illegal use of a controlled substance) and
alcoholism.

(b) Major life activities means functions such as caring for one's
self, performing manual tasks, walking, seeing, hearing, speaking,
breathing, learning and working.

(c) Has a record of such an impairment means has a history of, or
has been misclassified as having, a mental or physical impairment that
substantially limits one or more major life activities.

(d) Is regarded as having an impairment means:

(1) Has a physical or mental impairment that does not substantially
limit one or more major life activities but that is treated by another
person as constituting such a limitation;

(2) Has a physical or mental impairment that substantially limits
one or more major life activities only as a result of the attitudes of
other toward such impairment; or

(3) Has none of the impairments defined in paragraph (a) of this
definition but is treated by another person as having such an
impairment.

Interior means the spaces, parts, components or elements of an
individual dwelling unit.

Modification means any change to the public or common use areas of a
building or any change to a dwelling unit.

Premises means the interior or exterior spaces, parts, components or
elements of a building, including individual dwelling units and the
public and common use areas of a building.

Public use areas means interior or exterior rooms or spaces of a
building that are made available to the general public. Public use may
be provided at a building that is privately or publicly owned.

Site means a parcel of land bounded by a property line or a
designated portion of a public right or way.

Sec. 100.202 General prohibitions against discrimination because of
handicap.

(a) It shall be unlawful to discriminate in the sale or rental, or
to otherwise make unavailable or deny, a dwelling to any buyer or renter
because of a handicap of--

(1) That buyer or renter;

(2) A person residing in or intending to reside in that dwelling
after it is so sold, rented, or made available; or

(3) Any person associated with that person.

(b) It shall be unlawful to discriminate against any person in the
terms, conditions, or privileges of the sale or rental of a dwelling, or
in the provision of services or facilities in connection with such
dwelling, because of a handicap of--

(1) That buyer or renter;

(2) A person residing in or intending to reside in that dwelling
after it is so sold, rented, or made available; or

(3) Any person associated with that person.
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(c) It shall be unlawful to make an inquiry to determine whether an
applicant for a dwelling, a person intending to reside in that dwelling
after it is so sold, rented or made available, or any person associated
with that person, has a handicap or to make inquiry as to the nature or
severity of a handicap of such a person. However, this paragraph does
not prohibit the following inquiries, provided these inquiries are made
of all applicants, whether or not they have handicaps:

(1) Inquiry into an applicant's ability to meet the requirements of
ownership or tenancy;

(2) Inquiry to determine whether an applicant is qualified for a
dwelling available only to persons with handicaps or to persons with a
particular type of handicap;

(3) Inquiry to determine whether an applicant for a dwelling is
qualified for a priority available to persons with handicaps or to
persons with a particular type of handicap;

(4) Inquiring whether an applicant for a dwelling is a current
illegal abuser or addict of a controlled substance;

(5) Inquiring whether an applicant has been convicted of the illegal
manufacture or distribution of a controlled substance.

(d) Nothing in this subpart requires that a dwelling be made
available to an individual whose tenancy would constitute a direct
threat to the health or safety of other individuals or whose tenancy
would result in substantial physical damage to the property of others.

Sec. 100.203 Reasonable modifications of existing premises.

(a) It shall be unlawful for any person to refuse to permit, at the
expense of a handicapped person, reasonable modifications of existing
premises, occupied or to be occupied by a handicapped person, if the
proposed modifications may be necessary to afford the handicapped person
full enjoyment of the premises of a dwelling. In the case of a rental,
the landlord may, where it is reasonable to do so, condition permission
for a modification on the renter agreeing to restore the interior of the
premises to the condition that existed before the modification,
reasonable wear and tear excepted. The landlord may not increase for
handicapped persons any customarily required security deposit. However,
where it is necessary in order to ensure with reasonable certainty that
funds will be available to pay for the restorations at the end of the
tenancy, the landlord may negotiate as part of such a restoration agreement a provision requiring that the
tenant pay into an interest bearing escrow account, over a reasonable
period, a reasonable amount of money not to exceed the cost of the
restorations. The interest in any such account shall accrue to the
benefit of the tenant.

(b) A landlord may condition permission for a modification on the
renter providing a reasonable description of the proposed modifications
as well as reasonable assurances that the work will be done in a
workmanlike manner and that any required building permits will be
obtained.

(c) The application of paragraph (a) of this section may be
illustrated by the following examples:

Example (1): A tenant with a handicap asks his or her landlord for
permission to install grab bars in the bathroom at his or her own
expense. |t is necessary to reinforce the walls with blocking between
studs in order to affix the grab bars. It is unlawful for the landlord
to refuse to permit the tenant, at the tenant's own expense, from making
the modifications necessary to add the grab bars. However, the landlord
may condition permission for the modification on the tenant agreeing to
restore the bathroom to the condition that existed before the
modification, reasonable wear and tear excepted. It would be reasonable
for the landlord to require the tenant to remove the grab bars at the
end of the tenancy. The landlord may also reasonably require that the
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wall to which the grab bars are to be attached be repaired and restored
to its original condition, reasonable wear and tear excepted. However,
it would be unreasonable for the landlord to require the tenant to
remove the blocking, since the reinforced walls will not interfere in

any way with the landlord's or the next tenant's use and enjoyment of
the premises and may be needed by some future tenant.

Example (2): An applicant for rental housing has a child who uses a
wheelchair. The bathroom door in the dwelling unit is too narrow to
permit the wheelchair to pass. The applicant asks the landlord for
permission to widen the doorway at the applicant's own expense. It is
unlawful for the landlord to refuse to permit the applicant to make the
modification. Further, the landlord may not, in usual circumstances,
condition permission for the modification on the applicant paying for
the doorway to be narrowed at the end of the lease because a wider
doorway will not interfere with the landlord's or the next tenant's use
and enjoyment of the premises.

Sec. 100.204 Reasonable accommodations.

(a) It shall be unlawful for any person to refuse to make reasonable
accommodations in rules, policies, practices, or services, when such
accommodations may be necessary to afford a handicapped person equal
opportunity to use and enjoy a dwelling unit, including public and
common use areas.

(b) The application of this section may be illustrated by the
following examples:

Example (1): A blind applicant for rental housing wants live in a

dwelling unit with a seeing eye dog. The building has a no pets policy.

It is a violation of Sec. 100.204 for the owner or manager of the

apartment complex to refuse to permit the applicant to live in the
apartment with a seeing eye dog because, without the seeing eye dog, the
blind person will not have an equal opportunity to use and enjoy a
dwelling.

Example (2): Progress Gardens is a 300 unit apartment complex with
450 parking spaces which are available to tenants and guests of Progress
Gardens on a first come first served basis. John applies for housing in
Progress Gardens. John is mobility impaired and is unable to walk more
than a short distance and therefore requests that a parking space near
his unit be reserved for him so he will not have to walk very far to get
to his apartment. It is a violation of Sec. 100.204 for the owner or
manager of Progress Gardens to refuse to make this accommodation.
Without a reserved space, John might be unable to live in Progress
Gardens at all or, when he has to park in a space far from his unit,
might have great difficulty getting from his car to his apartment unit.

The accommodation therefore is necessary to afford John an equal
opportunity to use and enjoy a dwelling. The accommodation is reasonable
because it is feasible and practical under the circumstances.

Sec. 100.205 Design and construction requirements.

(a) Covered multifamily dwellings for first occupancy after March
13, 1991 shall be designed and constructed to have at least one building
entrance on an accessible route unless it is impractical to do so
because of the terrain or unusual characteristics of the site. For
purposes of this section, a covered multifamily dwelling shall be deemed
to be designed and constructed for first occupancy on or before March
13, 1991, if the dwelling is occupied by that date, or if the last
building permit or renewal thereof for the dwelling is issued by a
State, County or local government on or before June 15, 1990. The burden
of establishing impracticality because of terrain or unusual site
characteristics is on the person or persons who designed or constructed
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the housing facility.
(b) The application of paragraph (a) of this section may be
illustrated by the following examples:

Example (1): A real estate developer plans to construct six covered
multifamily dwelling units on a site with a hilly terrain. Because of
the terrain, it will be necessary to climb a long and steep stairway in
order to enter the dwellings. Since there is no practical way to provide
an accessible route to any of the dwellings, one need not be provided.

Example (2): A real estate developer plans to construct a building
consisting of 10 units of multifamily housing on a waterfront site that
floods frequently. Because of this unusual characteristic of the site,
the builder plans to construct the building on stilts. It is customary
for housing in the geographic area where the site is located to be built
on stilts. The housing may lawfully be constructed on the proposed site
on stilts even though this means that there will be no practical way to
provide an accessible route to the building entrance.

Example (3): A real estate developer plans to construct a
multifamily housing facility on a particular site. The developer would
like the facility to be built on the site to contain as many units as
possible. Because of the configuration and terrain of the site, it is
possible to construct a building with 105 units on the site provided the
site does not have an accessible route leading to the building entrance.
It is also possible to construct a building on the site with an
accessible route leading to the building entrance. However, such a
building would have no more than 100 dwelling units. The building to be
constructed on the site must have a building entrance on an accessible
route because it is not impractical to provide such an entrance because
of the terrain or unusual characteristics of the site.

(c) All covered multifamily dwellings for first occupancy after
March 13, 1991 with a building entrance on an accessible route shall be
designed and constructed in such a manner that--

(1) The public and common use areas are readily accessible to and
usable by handicapped persons;

(2) All the doors designed to allow passage into and within all
premises are sufficiently wide to allow passage by handicapped persons
in wheelchairs; and

(3) All premises within covered multifamily dwelling units contain
the following features of adaptable design:

(i) An accessible route into and through the covered dwelling unit;

(ii) Light switches, electrical outlets, thermostats, and other
environmental controls in accessible locations;

(iii) Reinforcements in bathroom walls to allow later installation
of grab bars around the toilet, tub, shower, stall and shower seat,
where such facilities are provided; and

(iv) Usable kitchens and bathrooms such that an individual in a
wheelchair can maneuver about the space.

(d) The application of paragraph (c) of this section may be
illustrated by the following examples:

Example (1): A developer plans to construct a 100 unit condominium
apartment building with one elevator. In accordance with paragraph (a),
the building has at least one accessible route leading to an accessible
entrance. All 100 units are covered multifamily dwelling units and they
all must be designed and constructed so that they comply with the
accessibility requirements of paragraph (c) of this section.

Example (2): A developer plans to construct 30 garden apartments in
a three story building. The building will not have an elevator. The
building will have one accessible entrance which will be on the first
floor. Since the building does not have an elevator, only the ground
floor units are covered multifamily units. The ground floor is the first
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floor because that is the floor that has an accessible entrance. All of

the dwelling units on the first floor must meet the accessibility
requirements of paragraph (c) of this section and must have access to at
least one of each type of public or common use area available for
residents in the building.

(e) Compliance with the appropriate requirements of ANSI A117.1-1986
suffices to satisfy the requirements of paragraph (c)(3) of this
section.

(f) Compliance with a duly enacted law of a State or unit of general
local government that includes the requirements of paragraphs (a) and
(c) of this section satisfies the requirements of paragraphs (a) and (c)
of this section.

(9)(1) ltis the policy of HUD to encourage States and units of
general local government to include, in their existing procedures for
the review and approval of newly constructed covered muitifamily dwellings, determinations as to whether
the design and construction of such dwellings are consistent with paragraphs (a) and
(c) of this section.

(2) A State or unit of general local government may review and
approve newly constructed multifamily dwellings for the purpose of
making determinations as to whether the requirements of paragraphs (a)
and (c) of this section are met.

(h) Determinations of compliance or noncompliance by a State or a
unit of general local government under paragraph (f) or (g) of this
section are not conclusive in enforcement proceedings under the Fair
Housing Amendments Act.

(i) This subpart does not invalidate or limit any law of a State or
political subdivision of a State that requires dwellings to be designed
and constructed in a manner that affords handicapped persons greater
access than is required by this subpart.

[54 FR 3283, Jan. 23, 1989, as amended at 56 FR 11665, Mar. 20, 1991}
Subpart E--Housing for Older Persons
Sec. 100.300 Purpose.

The purpose of this subpart is to effectuate the exemption in the
Fair Housing Amendments Act of 1988 that relates to housing for older
persons.

Sec. 100.301 Exemption.

(a) The provisions regarding familial status in this part do not
apply to housing which satisfies the requirements of Secs. 100.302,
100.303 or Sec. 100.304.

(b) Nothing in this part limits the applicability of any reasonable
local, State, or Federal restrictions regarding the maximum number of
occupants permitted to occupy a dwelling.

Sec. 100.302 State and Federal elderly housing programs.

The provisions regarding familial status in this part shall not
apply to housing provided under any Federal or State program that the
Secretary determines is specifically designed and operated to assist
elderly persons, as defined in the State or Federal program.

Sec. 100.303 62 or over housing.
(a) The provisions regarding familial status in this part shall not

apply to housing intended for, and solely occupied by, persons 62 years
of age or older. Housing satisfies the requirements of this section even
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though:

(1) There are persons residing in such housing on September 13, 1988
who are under 62 years of age, provided that all new occupants are
persons 62 years of age or older;

(2) There are unoccupied units, provided that such units are
reserved for occupancy by persons 62 years of age or over;

(3) There are units occupied by employees of the housing (and family
members residing in the same unit) who are under 62 years of age
provided they perform substantial duties directly related to the
management or maintenance of the housing.

(b) The following examples illustrate the application of paragraph
(a) of this section:

Example (1): John and Mary apply for housing at the Vista Heights
apartment complex which is an elderly housing complex operated for
persons 62 years of age or older. John is 62 years of age. Mary is 59
years of age. If Vista Heights wishes to retain its “"62 or over"
exemption it must refuse to rent to John and Mary because Mary is under
62 years of age. However, if Vista Heights does rent to John and Mary,
it might qualify for the **55 or over" exemption in Sec. 100.304.

Example (2): The Blueberry Hill retirement community has 100
dwelling units. On September 13, 1988, 15 units were vacant and 35 units
were occupied with at least one person who is under 62 years of age. The
remaining 50 units were occupied by persons who were all 62 years of age
or older. Blueberry Hill can qualify for the *"62 or over" exemption as
long as all units that were occupied after September 13, 1988 are
occupied by persons who were 62 years of age or older. The people under
62 in the 35 units previously described need not be required to leave
for Blueberry Hill to qualify for the “*62 or over" exemption.

Sec. 100.304 Housing for persons who are 55 years of age or older.

(a) The provisions regarding familial status in this part shall not
apply to housing intended and operated for persons 55 years of age or older.
Housing qualifies for this exemption if:

(1) The alleged violation occurred before December 28, 1995 and the
housing community or facility complied with the HUD regulations in
effect at the time of the alleged violation; or

(2) The alleged violation occurred on or after December 28, 1995 and
the housing community or facility complies with:

(i) Section 807(b)(2)(C) (42 U.S.C. 3607(b)) of the Fair Housing Act
as amended; and

(i) 24 CFR 100.305, 100.306, and 100.307.

(b) For purposes of this subpart, housing facility or community
means any dwelling or group of dwelling units governed by a common set
of rules, regulations or restrictions. A portion or portions of a single
building shall not constitute a housing facility or community. Examples
of a housing facility or community include, but are not limited to:

(1) A condominium association;

(2) A cooperative;

(3) A property governed by a homeowners' or resident association;

(4) A municipally zoned area;

(5) A leased property under common private ownership;

(6) A mobile home park; and

(7) A manufactured housing community.

(c) For purposes of this subpart, older person means a person 55
years of age or older.

[64 FR 16329, Apr. 2, 1999]

Sec. 100.305 80 percent occupancy.
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(a) In order for a housing facility or community to qualify as
housing for older persons under Sec. 100.304, at least 80 percent of its
occupied units must be occupied by at least one person 55 years of age
or older.

(b) For purposes of this subpart, occupied unit means:

(1) A dwelling unit that is actually occupied by one or more persons
on the date that the exemption is claimed; or

(2) A temporarily vacant unit, if the primary occupant has resided
in the unit during the past year and intends to return on a periodic
basis.

(c) For purposes of this subpart, occupied by at least one person 55
years of age or older means that on the date the exemption for housing
designed for persons who are 55 years of age or older is claimed:

(1) At least one occupant of the dwelling unit is 55 years of age or
older; or

(2) If the dwelling unit is temporarily vacant, at least one of the
occupants immediately prior to the date on which the unit was
temporarily vacated was 55 years of age or older.

(d) Newly constructed housing for first occupancy after March 12,
1989 need not comply with the requirements of this section until at
least 25 percent of the units are occupied. For purposes of this
section, newly constructed housing includes a facility or community that
has been wholly unoccupied for at least 90 days prior to re-occupancy
due to renovation or rehabilitation.

(e) Housing satisfies the requirements of this section even though:

(1) On September 13, 1988, under 80 percent of the occupied units in
the housing facility or community were occupied by at least one person
55 years of age or older, provided that at least 80 percent of the units
occupied by new occupants after September 13, 1988 are occupied by at
least one person 55 years of age or older.

(2) There are unoccupied units, provided that at least 80 percent of
the occupied units are occupied by at least one person 55 years of age
or older.

(3) There are units occupied by employees of the housing facility or
community (and family members residing in the same unit) who are under
55 years of age, provided the employees perform substantial duties
related to the management or maintenance of the facility or community.

(4) There are units occupied by persons who are necessary to provide
a reasonable accommodation to disabled residents as required by
Sec. 100.204 and who are under the age of 55.

(5) For a period expiring one year from the effective date of this
final regulation, there are insufficient units occupied by at least one
person 55 years of age or older, but the housing facility or community,
at the time the exemption is asserted:

(i) Has reserved all unoccupied units for occupancy by at least one
person 55 years of age or older until at least 80 percent of the units
are occupied by at least one person who is 55 years of age or older; and

(i) Meets the requirements of Secs. 100.304, 100.306, and 100.307.

(f) For purposes of the transition provision described in
Sec. 100.305(e)(5), a housing facility or community may not evict,
refuse to renew leases, or otherwise penalize families with children who
reside in the facility or community in order to achieve occupancy of at
least 80 percent of the occupied units by at least one person 55 years
of age or older.

(9) Where application of the 80 percent rule results in a fraction
of a unit, that unit shall be considered to be included in the units
that must be occupied by at least one person 55 years of age or older.

(h) Each housing facility or community may determine the age
restriction, if any, for units that are not occupied by at least one
person 55 years of age or older, so long as the housing facility or
community complies with the provisions of Sec. 100.306.
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[64 FR 16329, Apr. 2, 1999]

Sec. 100.306 Intent to operate as housing designed for persons who are
55 years of age or older.

(a) In order for a housing facility or community to qualify as
housing designed for persons who are 55 years of age or older, it must
publish and adhere to policies and procedures that demonstrate its
intent to operate as housing for persons 55 years of age or older. The
following factors, among others, are considered relevant in determining
whether the housing facility or community has complied with this
requirement:

(1) The manner in which the housing facility or community is
described to prospective residents;

(2) Any advertising designed to attract prospective residents;

(3) Lease provisions;

(4) Written rules, regulations, covenants, deed or other
restrictions;

(5) The maintenance and consistent application of relevant
procedures;

(6) Actual practices of the housing facility or community; and

(7) Public posting in common areas of statements describing the
facility or community as housing for persons 55 years of age or older.

(b) Phrases such as "“adult living", “*adult community", or
similar statements in any written advertisement or prospectus are not
consistent with the intent that the housing facility or community
intends to operate as housing for persons 55 years of age or older.

(c) If there is language in deed or other community or facility
documents which is inconsistent with the intent to provide housing for
persons who are 55 years of age or older housing, HUD shall consider
documented evidence of a good faith attempt to remove such language in
determining whether the housing facility or community complies with the
requirements of this section in conjunction with other evidence of
intent.

(d) A housing facility or community may allow occupancy by families
with children as long as it meets the requirements of Secs. 100.305 and
100.306(a).

(Approved by the Office of Management and Budget under control number
2529-0046)

[64 FR 16330, Apr. 2, 1999]
Sec. 100.307 Verification of occupancy.

(a) In order for a housing facility or community to qualify as
housing for persons 55 years of age or older, it must be able to
produce, in response to a complaint filed under this title, verification
of compliance with Sec. 100.305 through reliable surveys and affidavits.

(b) A facility or community shall, within 180 days of the effective
date of this rule, develop procedures for routinely determining the
occupancy of each unit, including the identification of whether at least
one occupant of each unit is 55 years of age or older. Such procedures
may be part of a normal leasing or purchasing arrangement.

(c) The procedures described in paragraph (b) of this section must
provide for regular updates, through surveys or other means, of the
initial information supplied by the occupants of the housing facility or
community. Such updates must take place at least once
every two years. A survey may include information regarding whether any
units are occupied by persons described in paragraphs (e)(1), (e)(3),
and (e)(4) of Sec. 100.305.
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(d) Any of the following documents are considered reliable
documentation of the age of the occupants of the housing facility or
community:

(1) Driver's license;

(2) Birth certificate;

(3) Passport;

(4) Immigration card;

(5) Military identification;

(6) Any other state, local, national, or international official
documents containing a birth date of comparable reliability; or

(7) A certification in a lease, application, affidavit, or other
document signed by any member of the household age 18 or older asserting
that at least one person in the unit is 55 years of age or older.

(e) A facility or community shall consider any one of the forms of
verification identified above as adequate for verification of age,
provided that it contains specific information about current age or date
of birth.

(f) The housing facility or community must establish and maintain
appropriate policies to require that occupants comply with the age
verification procedures required by this section.

(g) If the occupants of a particular dwelling unit refuse to comply
with the age verification procedures, the housing facility or community
may, if it has sufficient evidence, consider the unit to be occupied by
at least one person 55 years of age or older. Such evidence may include:

(1) Government records or documents, such as a local household
census;

(2) Prior forms or applications; or

(3) A statement from an individual who has personal knowledge of the
age of the occupants. The individual's statement must set forth the
basis for such knowledge and be signed under the penalty of perjury.

(h) Surveys and verification procedures which comply with the
requirements of this section shall be admissible in administrative and
judicial proceedings for the purpose of verifying occupancy.

(i) A summary of occupancy surveys shall be available for inspection
upon reasonable notice and request by any person.

(Approved by the Office of Management and Budget under control number
2529-0046)

[64 FR 16330, Apr. 2, 1999]
Sec. 100.308 Good faith defense against civil money damages.

(a) A person shall not be held personally liable for monetary
damages for discriminating on the basis of familial status, if the
person acted with the good faith belief that the housing facility or
community qualified for a housing for older persons exemption under this
subpart.

(b)(1) A person claiming the good faith belief defense must have
actual knowledge that the housing facility or community has, through an
authorized representative, asserted in writing that it qualifies for a
housing for older persons exemption.

(2) Before the date on which the discrimination is claimed to have
occurred, a community or facility, through its authorized
representatives, must certify, in writing and under oath or affirmation,
to the person subsequently claiming the defense that it complies with
the requirements for such an exemption as housing for persons 55 years
of age or older in order for such person to claim the defense.

(3) For purposes of this section, an authorized representative of a
housing facility or community means the individual, committee,
management company, owner, or other entity having the responsibility for
adherence to the requirements established by this subpart.

(4) For purposes of this section, a person means a natural person.
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(5) A person shall not be entitled to the good faith defense if the
person has actual knowledge that the housing facility or community does
not, or will not, qualify as housing for persons 55 years of age or
older. Such a person will be ineligible for the good faith defense
regardless of whether the person received the written assurance
described in paragraph (b) of this section.

[64 FR 16330, Apr. 2, 1999]
Subpart F--Interference, Coercion or Intimidation
Sec. 100.400 Prohibited interference, coercion or intimidation.

(a) This subpart provides the Department's interpretation of the
conduct that is unlawful under section 818 of the Fair Housing Act.

(b) It shall be unlawful to coerce, intimidate, threaten, or
interfere with any person in the exercise or enjoyment of, or on account
of that person having exercised or enjoyed, or on account of that person
having aided or encouraged any other person in the exercise or enjoyment
of, any right granted or protected by this part.

(c) Conduct made unlawful under this section includes, but is not
limited to, the following:

(1) Coercing a person, either orally, in writing, or by other means,
to deny or limit the benefits provided that person in connection with
the sale or rental of a dwelling or in connection with a residential
real estate-related transaction because of race, color, religion, sex,
handicap, familial status, or national origin.

(2) Threatening, intimidating or interfering with persons in their
enjoyment of a dwelling because of the race, color, religion, sex,
handicap, familial status, or national origin of such persons, or of
visitors or associates of such persons.

(3) Threatening an employee or agent with dismissal or an adverse
employment action, or taking such adverse employment action, for any
effort to assist a person seeking access to the sale or rental of a
dwelling or seeking access to any residential real estate-related
transaction, because of the race, color, religion, sex, handicap,
familial status, or national origin of that person or of any person
associated with that person.

(4) Intimidating or threatening any person because that person is
engaging in activities designed to make other persons aware of, or
encouraging such other persons to exercise, rights granted or protected
by this part.

(5) Retaliating against any person because that person has made a
complaint, testified, assisted, or participated in any manner in a
proceeding under the Fair Housing Act.

[Code of Federal Regulations]
[Title 24, Volume 1]
[Revised as of April 1, 2001]
From the U.S. Government Printing Office via GPO Access
[CITE: 24CFR107]

TITLE 24--HOUSING AND URBAN DEVELOPMENT

CHAPTER I--OFFICE OF ASSISTANT SECRETARY FOR EQUAL OPPORTUNITY,
DEPARTMENT OF HOUSING AND URBAN DEVELOPMENT

PART 107--NONDISCRIMINATION AND EQUAL OPPORTUNITY IN HOUSING UNDER EXECUTIVE
ORDER 11063

Sec.
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107.10 Purpose.

107.11 Relation to other authorities.

107.15 Definitions.

107.20 Prohibition against discriminatory practices.
107.21 Prevention of discriminatory practices.
107.25 Provisions in legal instruments.
107.30 Recordkeeping requirements.

107.35 Complaints.

107.40 Compliance meeting.

107.45 Resolution of matters.

107.50 Compliance reviews.

107.51 Findings of noncompliance.

107.55 Compliance report.

107.60 Sanctions and penalties.

107.65 Referral to the Attorney General.

Authority: 42 U.S.C. 3535(d); E.O. 11063, 27 FR 11527, 3 CFR, 1958-
1963 Comp., p. 652; E.O. 12892, 59 FR 2939, 3 CFR, 1994 Comp., p. 849.

Source: 45 FR 59514, Sept. 9, 1980, unless otherwise noted.
Sec. 107.10 Purpose.

These regulations are to carry out the requirements of E.O. 11063
that all action necessary and appropriate be taken to prevent
discrimination because of race, color, religion (creed), sex or national
origin in the sale, rental, leasing or other disposition of residential
property and related facilities or in the use or occupancy thereof where
such property or facilities are owned or operated by the Federal
Government, or provided with Federal assistance by the Department of
Housing and Urban Development and in the lending practices with respect
to residential property and related facilities of lending institutions
insofar as such practices relate to loans insured, guaranteed or
purchased by the Department. These regulations are intended to assure
compliance with the established policy of the United States that the
benefits under programs and activities of the Department which provide
financial assistance, directly or indirectly, for the provision,
rehabilitation, or operation of housing and related facilities are made
available without discrimination based on race, color, religion (creed),
sex or national origin. These regulations are also intended to assure
compliance with the policy of this Department to administer its housing
programs affirmatively, so as to achieve a condition in which
individuals of similar income levels in the same housing market area
have a like range of housing choices available to them regardless of
their race, color, religion (creed), sex or national origin.

[45 FR 59514, Sept. 9, 1980, as amended at 50 FR 31360, Aug. 2, 1985}
Sec. 107.11 Relation to other authorities.

(a) Where allegations of discrimination on the grounds of race,
color, or national origin are made in a program or activity of Federal
financial assistance of the Department which does not involve a contract
of insurance or guaranty, the provisions of title VI of the Civil Rights
Act of 1964 and regulations implementing title VI, Nondiscrimination in
Federally Assisted Programs, under part 1 of this title shall apply. Any
complaint alleging discrimination on the basis of race, color, religion
(creed), sex or national origin in a program or activity of the
Department involving a contract of insurance or guaranty will be
received and processed according to this part.

(b) Where a complaint filed pursuant to this part alleges a
discriminatory housing practice which is also covered by title VIl of
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the Civil Rights Act of 1968, the complainant shall be advised of the
right to file a complaint pursuant to section 810 of that title and of
the availability of Department procedures regarding fair housing
complaints under part 105 of this title. The complainant shall also be
advised of the right to initiate a civil action in court pursuant to
section 812 of the Civil Rights Act of 1968 without first filing a
complaint with HUD.

[45 FR 59514, Sept. 9, 1980, as amended at 50 FR 31360, Aug. 2, 1985]
Sec. 107.15 Déefinitions.

(a) Department and Secretary are defined in 24 CFR part 5.

(b) State means each of the fifty states, the District of Columbia,
the Commonwealths of Puerto Rico and the Northern Marianas, and the
territories of the United States.

(c) Assistance includes (1) grants, loans, contributions, and
advances of Federal funds; (2) the grant or donation of Federal property
and interests in property; (3) the sale, lease, and rental of, and the
permission to use (on other than a casual or transient basis), Federal
property or any interest in such property without consideration or at a
nominal consideration or at a consideration which is reduced for the
purpose of assisting the recipient or in recognition of the public
interest to be served by such sale or lease to the recipient, when such
order granting permission accompanies the sale, lease, or rental of
Federal properties; (4) loans in whole or in part insured, guaranteed,
or otherwise secured by the credit of the Federal Government; and (5)
any Federal agreement, arrangement, or other contract which has as one
of its purposes the provision of assistance.

(d) Person includes one or more individuals, corporations,
partnerships, associations, labor organizations, legal representatives
or agents, mutual companies, joint-stock companies, trusts,
unincorporated organizations, trustees, trustees in bankruptcy,
receivers, fiduciaries and public entities.

(e) Public entity means a government or governmental subdivision or
agency.

(f) Discriminatory practice means: (1) Any discrimination on the
basis of race, color, religion (creed), sex or national origin or the
existence or use of a policy or practice, or any arrangement, criterion
or other method of administration which has the effect of denying equal
housing opportunity or which substantially impairs the ability of
persons to apply for or receive the benefits of assistance because of
race, color, religion (creed), sex or national origin, in the sale,
rental or other disposition of residential property or related
facilities (including land to be developed for residential use), or in
the use or occupancy thereof, where such property or related facilities
are:

(i) Owned or operated by the Secretary;

(i) Provided in whole or in part with the aid of loans, advances,
grants, or contributions agreed to be made by the Department after
November 20, 1962;

(iii) Provided in whole or in part by loans insured, guaranteed or
otherwise secured by the credit of the Department after November 20,
1962; or

(iv) Provided by the development or the redevelopment of real
property purchased, leased, or otherwise obtained from a State or local
public agency or unit of general purpose local government receiving
Federal financial assistance from the Department under a loan or grant
contract entered into after November 20, 1962.

(2) Any discrimination on the basis of race, color, religion
(creed), sex or national origin or the existence or use of a policy,
practice, or any arrangement, criterion or other method of
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administration which has the effect of denying equal housing opportunity
or which substantially impairs the ability of persons to apply for or
receive the benefits of assistance because of race, color, religion
(creed), sex or national origin in lending practices with respect to
residential property and related facilities (including land to be

developed for residential use) of lending institutions, insofar as such
practices relate to loans, insured or guaranteed, by the Department
after November 20, 1962. Examples of discriminatory practices under
subsections (1) and (2) include but are not limited to the following

when based on race, color, religion (creed), sex or national origin:

(i) Denial to a person of any housing accommodations, facilities,
services, financial aid, financing or other benefit provided under a
program or activity;

(i) Providing any housing accommodations, facilities, services,
financial aid, financing or other benefits to a person which are
different, or are provided in a different manner, from those provided to
others in a program or activity;

(iii) Subjecting a person to segregation or separate treatment in
any matter related to the receipt of housing, accommodations,
facilities, services, financial aid, financing or other benefits under a
program or activity;

(iv) Restricting a person in any way in access to housing,
accommodations, facilities, services, financial aid, financing or other
benefits, or in the enjoyment of any advantage or privilege enjoyed by
others in connection with such housing, accommodations, facilities,
services, financial aid, or other benefits under a program or activity;

(v) Treating persons differently in determining whether they satisfy
any occupancy, admission, enrollment, eligibility, membership, or other
requirement or condition which persons must meet in order to be provided
any housing, accommodations, facilities, services, financial aid,
financing or other benefits under a program or activity; and

(vi) Denying a person opportunity to participate in a program or
activity through the provision of services or otherwise, or affording
the person an opportunity to do so which is different from that afforded
others in a program or activity.

(3) Noncompliance with relevant affirmative fair housing marketing
requirements contained in Department programs and regulations.

(4) A formal finding of a violation of title Vil of the Civil
Rights Act of 1968 or a state or local fair housing law with respect to
activities also covered by E.O. 11063.

[45 FR 59514, Sept. 9, 1980, as amended at 50 FR 31360, Aug. 2, 1985; 61
FR 56205, Feb. 9, 1996]

Sec. 107.20 Prohibition against discriminatory practices.

(a) No person receiving assistance from or participating in any
program or activity of the Department involving housing and related
facilities shall engage in a discriminatory practice.

(b) Where such person has been found by the Department or any other
Federal Department, agency, or court to have previously discriminated
against persons on the ground of race, color, religion (creed), sex or
national origin, he or she must take affirmative action to overcome the
effects of prior discrimination.

(c) Nothing in this part precludes such person from taking
affirmative action to prevent discrimination in housing or related
facilities where the purpose of such action is to overcome prior
discriminatory practice or usage or to overcome the effects of
conditions which resulted in limiting participation by persons of a
particular race, color, religion (creed), sex or national origin.

[45 FR 59514, Sept. 9, 1980, as amended at 50 FR 31360, Aug. 2, 1985]
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Sec. 107.21 Prevention of discriminatory practices.

All persons receiving assistance from, or participating in any
program or activity of the Department involving housing and related
facilities shall take all action necessary and proper to prevent
discrimination on the basis of race, color, religion (creed), sex or
national origin.

[45 FR 59514, Sept. 9, 1980, as amended at 50 FR 31360, Aug. 2, 1985]
Sec. 107.25 Provisions in legal instruments.

(a) The following documents shall contain provisions or statements
requiring compliance with E.O. 11063 and this part:

(1) Contracts, grants and agreements providing Departmental
assistance for the provision of housing and related facilities,

(2) Contracts, grants and agreements regarding the sale, rental or
management of properties owned by the Secretary,

(3) Corporate charters and regulatory agreements relating to
multifamily and land development projects assisted by the Department,

(4) Approvals of financial institutions and other lenders as
approved FHA mortgagees,

(5) Requests for subdivision reports under home mortgage procedures
and for preapplication analysis of multifamily and land development
projects, and

(6) Contracts and agreements providing for Departmental insurance or
guarantee of loans with respect to housing and related facilities.

(b) The provision or statement required pursuant to this section
shall indicate that the failure or refusal to comply with the
requirments of E.O. 11063 or this part shall be a proper basis for the
imposition of sanctions provided in Sec. 107.60.

Sec. 107.30 Recordkeeping requirements.

(a) All persons receiving assistance through any program or activity
of the Department involving the provision of housing and related
activities subject to Executive Order 11063 shall maintain racial,
religious, national origin and sex data required by the Department in
connection with its programs and activities.

(b) All lenders participating in Departmental mortgage insurance
programs, home improvement loan programs, GNMA mortgage purchase
programs, or special mortgage assistance programs, shall maintain data
regarding the race, religion, national origin and sex of each applicant
and joint applicant for assistance with regard to residential property
and related facilities. Racial data shall be noted in the following
categories: American Indian/Alaskan Native, Asian/Pacific Islander,
Black, White, Hispanic. If an applicant or joint applicant refuses to
voluntarily provide the information or any part of it, that fact shall
be noted and the information shall be obtained, to the extent possible, through
observation. Applications shall be retained for a period of at least
twenty-five (25) months following the date the record was made.

(c) If an investigation or compliance review under this part reveals
a failure to comply with any of the requirements of paragraph (a) or (b)
of this section, the respondent shall have the burden of establishing
its compliance with this part and with the equal housing opportunity
requirements of the Executive order.

[45 FR 59514, Sept. 9, 1980, as amended at 50 FR 52442, Dec. 24, 1985]

Sec. 107.35 Complaints.
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(a) The Assistant Secretary for FH&EO, or designee, shall conduct
such compliance reviews, investigations, inquiries, and informal
meetings as may be necessary to effect compliance with this part.

(b) Complaints under this part may be filed by any person and must
be filed within one year of date of the alleged act of discrimination
unless the time for filing is extended by the Assistant Secretary for
FH&EO. Complaints must be signed by the complainant and may be filed
with the Assistant Secretary for Fair Housing and Equal Opportunity,
Department of Housing and Urban Development, Washington, DC 20410, or
any Regional or Area Office of the Department. All complaints shall be
forwarded to the Director, Office of Regional Fair Housing and Equal
Opportunity in the appropriate Regional Office which has jurisdiction in
the area in which the property is located.

(c) Upon receipt of a timely complaint, the Director of the Office
of Regional FH&EO shall determine whether the complaint indicates a
possible violation of the Executive Order or this part. The Director of
the Office of Regional FH&EO or a designee within a reasonable period of
time shall conduct an investigation into the facts. The complainant
shall be notified of the determination.

Sec. 107.40 Compliance meeting.

(a) Where preliminary analysis of a complaint, a compliance review
initiated by the Assistant Secretary for FH&EO, or other information
indicates a possible violation of E.O. 11063, or this part, the person
allegedly in violation (respondent) shall be sent a Notice of Compliance
Meeting and requested to attend a compliance meeting. The Notice shall
advise the respondent of the matters to be addressed in the Compliance
Meeting and the allegations contained in a complaint received pursuant
to Sec. 107.35. The purpose of the compliance meeting is to provide the
respondent with the opportunity to address matters raised and to remedy
such possible violations speedily and informally, to identify possible
remedies; and to effect a resolution as provided in Sec. 107.45.

(b) The Notice of Compliance Meeting shall be sent to the last known
address of the person allegedly in violation, by certified mail, or
through personal service. The Notice will advise such person of the
right to respond within seven (7) days to the matters and to submit
information and relevant data evidencing compliance with E.O. 11063, the
Affirmative Fair Housing Marketing Regulations, 24 CFR 200.600, the Fair
Housing Poster Regulations, 24 CFR part 110, the Advertising Guidelines
for Fair Housing, 37 FR 6700, April 1, 1972, other affirmative marketing
requirements applicable to the program or activity and any revisions
thereto. Further, the person will be offered an opportunity to be
present at the meeting in order to submit any other evidence showing
such compliance. The date, place, and time of the scheduled meeting will
be included in the Notice.

(c) Whenever a compliance meeting is scheduled as a result of a
complaint, the complainant shall be sent a copy of the Notice of
Compliance Meeting and shall be provided an opportunity to attend the
meeting.

(d) The Area Office having jurisdiction over the program will
prepare a report concerning the status of the respondent's participation
in Department programs to be presented to the respondent at the meeting.
The Area Manager shall be notified of the meeting and may attend the
meeting.

(e) At the Compliance Meeting the respondent and the complainant may
be represented by counsel and shall have a fair opportunity to present any matters relevant to the complaint.

(f) During and pursuant to the Compliance Meeting, the Director of
the Office of Regional FH&EO shall consider all evidence relating to the
alleged violation, including any action taken by the person allegedly in
violation to comply with E.O. 11063.

(g) If the evidence shows no violation of the Executive order or
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this part, the Director of the Office of Regional FH&EO shall so notify
the person(s) involved within ten (10) days of the meeting. A copy of
this notification shall be sent to the complainant, if any, and shall be
submitted to the Assistant Secretary for FH&EO.

(h) If the evidence indicates an apparent failure to comply with the
Executive order or this part, and the matter cannot be resolved
informally pursuant to Sec. 107.45, the Director of the Office of
Regional FH&EO shall so notify the respondent and the complainant, if
any, no later than ten (10) days after the date on which the compliance
meeting is held, in writing by certified mail, return receipt requested,
and shall advise the complainant, if any, and the respondent whether the
Department will conduct a compliance review pursuant to Sec. 107.50 or,
where appropriate, refer the matter to the Assistant Secretary for FH&EO
for possible imposition of sanctions. A copy of this notification shall
be submitted to the Assistant Secretary for FH&EO. The compliance review
shall be conducted to determine whether the respondent has complied with
the provisions of E.O. 11063, title VIII of the Civil Rights Act of
1968, Department regulations and the Department's Affirmative Fair
Housing Marketing requirements.

(i) If the respondent fails to attend a compliance meeting scheduled
pursuant to this section, the Director of the Office of Regional FH&EO
shall notify the respondent no later than ten (10) days after the date
of the scheduled meeting, in writing by certified mail, return receipt
requested, as to whether the Department will conduct a compliance review
or, where appropriate, refer the matter to the Assistant Secretary for
FH&EO for possible imposition of sanctions. A copy of this notification
shall be submitted to the Assistant Secretary for FH&EO and sent to the
complainant, if any.

Sec. 107.45 Resolution of matters.

(a) Attempts to resolve and remedy matters found in a complaint
investigation or a compliance review shall be made through the methods
of conference, conciliation, and persuasion.

(b) Resolution of matters pursuant to this section and Sec. 107.40
need not be attempted where similar efforts by another Federal agency
have been unsuccessful in ending and remedying the violation found with
respect to the same respondent.

(c) Efforts to remedy matters shall be directed toward achieving a
just resolution of the probable violation and obtaining assurance(s)
that the respondent will satisfactorily remedy any violation of E.O.

11063 and will take actions to eliminate the discriminatory practices
and prevent reoccurrences. Compensation to individuals from the
respondent may also be considered.

(d) The terms of settlements shall be reduced to a written
agreement, signed by the respondent and the Assistant Secretary for
FH&EO or a designee. Such settlements shall seek to protect the
interests of the complainant, if any, other persons similarly affected,
and the public interest. A written notice of the disposition of matters
pursuant to this section and of the terms of settlements shall be given
to the Area Manager by the Assistant Secretary for FH&EO or a designee
and to the complainant, if any. When the Assistant Secretary or a
designee determines that there has been a violation of a settlement
agreement, the Assistant Secretary immediately may take action to impose
sanctions provided under this part, including the referral of the matter
to the Attorney General for appropriate action.

Sec. 107.50 Compliance reviews.
(a) Compliance reviews shall be conducted by the Director of the

Office of Regional FH&EO or a designee. Complaints alleging a
violation(s) of this part or information ascertained in the absence of a
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complaint indicating apparent failure to comply with this part shall be
referred immediately to the Director of the Office of Regional
FH&EO. The Regional Director of the Office having jurisdiction over the
programs involved and the Area Manager shall be notified of all alleged
violations of the regulations. A complaint is not a prerequisite for the
initiation of compliance review.

(b) The purpose of a compliance review is to determine whether the
respondent is in compliance with the Executive order and this part.
Where allegations may also indicate a violation of the provisions of
title VIII of the Civil Rights Act of 1968, HUD regulations issued
thereunder and Affirmative Fair Housing Marketing requirements, a review
may be undertaken to determine compliance with those requirements. The
respondent shall be given at least five (5) days notice of the time set
for any compliance review and the place or places for such review. The
complainant shall also be notified of the compliance review.

Sec. 107.51 Findings of noncompliance.

(a) A finding of noncompliance shall be made when the facts
disclosed during an investigation or compliance review, or other
information, indicate a failure to comply with the provisions of E.O.
11063 or this part. In no event will a finding of noncompliance precede
the completion of the compliance meeting procedures set forth in
Sec. 107.40.

(b) Determinations of noncompliance with E.O. 11063 shall be made in
any case in which the facts establish the existence of a discriminatory
practice under Sec. 107.15(g)

(c) The existence or use of a policy or practice, or any
arrangement, criterion or other method of administration which has the
effect of denying equal housing opportunity or which substantially
impairs the ability of persons, because of race, color, religion
(creed), sex or national origin, to apply for or receive the benefits of
assistance shall be a basis for finding a discriminatory practice unless
the respondent can establish that:

(1) The policy or practice is designed to serve a legitimate
business necessity or governmental purpose of the respondent;

(2) The policy or practice effectively carries out the interest it
is designed to serve; and

(3) No alternative course of action could be adopted that would
enable respondent's interest to be served with a less discriminatory
impact.

[45 FR 59514, Sept. 9, 1980, as amended at 50 FR 31360, Aug. 2, 1985]
Sec. 107.55 Compliance report.

(a) Following completion of efforts under this part, the Director of
the Office of Regional FH&EO or a designee shall prepare a compliance
report promptly and the Assistant Secretary for FH&EO shall make a
finding of compliance or noncompliance. If it is found that the
respondent is in compliance, all persons concerned shall be notified of
the finding. Where a finding of noncompliance is made, the report shall
specify the violations found. The Director of the Office of Regional
FH&EO shall send a copy of the report to the respondent by certified
mail, return receipt requested, together with a Notice that the matter
will be forwarded to the Assistant Secretary for FH&EO for a
determination as to whether actions will be initiated for the imposition
of sanctions. The Regional Director of the Office having jurisdiction
over the programs involved and the Area Manager shall also receive a
copy of the report and the notice of intention to refer the matter to
the Assistant Secretary for FH&EO.

(b) The Notice will provide that the respondent shall have seven (7)
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days to respond to the violations found and resolve and remedy matters
in the compliance report. At the expiration of the seven (7) day period
the matter shall be referred to the Assistant Secretary for FH&EO.

(c) The complainant shall be sent a copy of the findings and
compliance report and shall have seven (7) days to comment thereon.

Sec. 107.60 Sanctions and penalties.

(a) Failure or refusal to comply with E.O. 11063 or the requirements
of this part shall be proper basis for applying sanctions. Violations of
title VIII of the Civil Rights Act of 1968 or a state or local fair
housing law, with respect to activities covered by the Executive order,
or of the regulations and requirements under E.O. 11063 of other Federal
Departments and agencies may

[[Page 656]]

also result in the imposition of sanctions by this Department.

(b) Such sanctions as are specified by E.O. 11063, the contract
through which Federal assistance is provided, and such sanctions as are
specified by the rules or regulations of the Department governing the
program under which Federal assistance to the project is provided, shall
be applied in accordance with the relevant regulations. Actions which
may be taken include: cancellation or termination, in whole or in part
of the contract or agreement; refusal to approve a lender or withdrawal
of approval; a determination of ineligibility, suspension or debarment
from any further assistance or contracts provided, however, that
sanctions of debarment, suspension and ineligibility are subject to the
Department's regulations under part 24 of this title; and provided
further, that no sanction under section 302 (a), (b) and (c) of E.O.

11063 shall be applied by the Assistant Secretary for FH&EO without the
concurrence of the Secretary.

(c) The Department shall use its good offices in order to promote
the abandonment of discriminatory practices with regard to residential
property and related facilities provided with assistance prior to the
effective date of E.O. 11063 and take appropriate actions permitted by
law including the institution of appropriate litigation to provide such
equal housing opportunities.

(d) In any case involving the failure of a lender to comply with the
requirements of the Executive order or this part, the Assistant
Secretary for FH&EO shall notify the Federal financial regulatory agency
having jurisdiction over the lender of the findings in the case.

Sec. 107.65 Referral to the Attorney General.

If the results of a complaint investigation or a compliance review
demonstrate that any person, or specified class of persons, has violated
E.O. 11063 or this part, and efforts to resolve the matter(s) by
informal means have failed, the Assistant Secretary for FH&EO in
appropriate cases shall recommend that the General Counsel refer the
case to the Attorney General of the United States for appropriate civil
or criminal action under section 303 of E.O. 11063.

[Code of Federal Regulations]
[Title 24, Volume 1]
[Revised as of April 1, 2001]
From the U.S. Government Printing Office via GPO Access
[CITE: 24CFR108]

TITLE 24--HOUSING AND URBAN DEVELOPMENT
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CHAPTER I--OFFICE OF ASSISTANT SECRETARY FOR EQUAL OPPORTUNITY,
DEPARTMENT OF HOUSING AND URBAN DEVELOPMENT

PART 108--COMPLIANCE PROCEDURES FOR AFFIRMATIVE FAIR HOUSING MARKETING

Sec.

108.1 Purpose and application.

108.5 Authority.

108.15 Pre-occupancy conference.

108.20 Monitoring office responsibility for monitoring plans and
reports.

108.21 Civil rights/compliance reviewing office compliance
responsibility.

108.25 Compliance meeting.

108.35 Complaints.

108.40 Compliance reviews.

108.45 Compliance report.

108.50 Sanctions.

Authority: 42 U.S.C. 3608, 3535(d); E.O. 11063, 27 FR 11527, 3 CFR,
1958-1963 Comp., p. 652; E.O. 12892, 59 FR 2939, 3 CFR, 1994 Comp., p.
849.

Source: 44 FR 47013, Aug. 9, 1979, unless otherwise noted.
Sec. 108.1 Purpose and application.

(a) The primary purpose of this regulation is to establish
procedures for determining whether or not an applicant's actions are in
compliance with its approved Affirmative Fair Housing Marketing (AFHM)
plan, AFHM Regulation (24 CFR 200.600), and AFHM requirements in
Departmental programs.

(b) These regulations apply to all applicants for participation in
subsidized and unsubsidized housing programs administered by the
Department of Housing and Urban Development and to all other persons
subject to Affirmative Fair Housing Marketing requirements in Department
programs.

(c) The term applicant includes:

(1) All persons whose applications are approved for development or
rehabilitation of: Subdivisions; multifamily projects; manufactured home
parks of five or more lots, units or spaces; or dwelling units, when the
applicant's participation in FHA housing programs has exceeded, or would
thereby exceed, development of five or more such dwelling units during
the year preceding the application, except that there shall not be
included in a determination of the number of dwelling units developed or
rehabilitated by an applicant, those in which a single family dwelling is constructed or
rehabilitated for occupancy by a mortgagor on property owned by the
mortgagor and in which the applicant had no interest prior to entering
into the contract for construction or rehabilitation. For the purposes
of this definition, a person remains an applicant from the date of
submission of an application through duration of receipt of assistance
pursuant to such application.

(2) All other persons subject to AFHM requirements in Departmental
programs.

(d) The term person includes one or more individuals, corporations,
partnerships, associations, labor organizations, legal representatives
or agents, mutual companies, joint-stock companies, trusts,
unincorporated organizations, trustees, trustees in bankruptcy,
receivers, fiduciaries and public entities.

(e) The term monitoring office includes any office within HUD
designated by HUD to act as a monitoring office. As necessary, HUD will
designate specific offices within HUD to act as monitoring offices
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through a notice published in the Federal Register.

(f) The term civil rights/compliance reviewing office includes any
office within HUD designated by HUD to act as a civil rights/compliance
reviewing office. As necessary, HUD will designate specific offices
within HUD to act as civil rights/compliance reviewing offices through a
notice published in the Federal Register.

[44 FR 47013, Aug. 9, 1979, as amended at 50 FR 9268, Mar. 7, 1985; 64
FR 44095, Aug. 12, 1999]

Sec. 108.5 Authority.

The regulations in this part are issued pursuant to the authority to
issue regulations granted to the Secretary by section 7(d) of the
Department of Housing and Urban Development Act of 1965, 42 U.S.C.
3535(d). They implement the functions, powers, and duties imposed on the
Secretary by Executive Order 11063, 27 FR 11527 and title VIl of the
Civil Rights Act of 1968, 42 U.S.C. 3608.

Sec. 108.15 Pre-occupancy conference.

Applicants shall submit a Notification of Intent to Begin Marketing
to the monitoring office no later than 90 days prior to engaging in
sales or rental marketing activities. Upon receipt of the Notification
of Intent to Begin Marketing from the applicant, the monitoring office
shall review any previously approved plan and may schedule a pre-
occupancy conference. Such pre-occupancy conference shall be held prior
to initiation of sales or rental marketing activities. At this
conference, the previously approved AFHM plan shall be reviewed with the
applicant to determine if the plan, and/or its proposed implementation,
requires modification previous to initiation of marketing in order to
achieve the objectives of the AFHM regulation and the plan.

(Approved by the Office of Management and Budget under control number
2535-0027)

[44 FR 47013, Aug. 9, 1979, as amended at 48 FR 20903, May 10, 1983; 64
FR 44095, Aug. 12, 1999]

Sec. 108.20 Monitoring office responsibility for monitoring plans and
reports.

(a) Submission of documentation. Pursuant to initiation of
marketing, the applicant shall submit to the monitoring office reports
documenting the implementation of the AFHM plan, including sales or
rental reports, as required by the Department. Copies of such
documentation shall be forwarded to the civil rights/compliance
reviewing office by the monitoring office as requested.

(b) Monitoring of AFHM plan. The monitoring office is responsible
for monitoring AFHM plans and providing technical assistance to the
applicant in preparation or modification of such plans during the period
of development and initial implementation.

(c) Review of applicant's reports. Each sales or rental report shall
be reviewed by the monitoring office as it is received. When sales or
rental reports show that 20% of the units covered by the AFHM plan have
been sold or rented, or whenever it appears that the plan may not
accomplish its intended objective, the monitoring office shall
notify the civil rights/compliance reviewing office.

(d) Failure of applicant to file documentation. If the applicant
fails to file required documentation, the applicant shall be sent a
written notice indicating that if the delinquent documentation is not
submitted to the monitoring office within 10 days from date of receipt
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of the notice, the matter will be referred to the civil rights/
compliance reviewing office by the monitoring office for action which
may lead to the imposition of sanctions.

[64 FR 44096, Aug. 12, 1999]

Sec. 108.21 Civil rights/compliance reviewing office compliance
responsibility.

The civil rights/compliance reviewing office shall be responsible
for determining whether an applicant's actions are in apparent
compliance with its approved AFHM plan, the AFHM regulations, and this
part and for determining changes or modifications necessary in the plan
after initiation of marketing.

[64 FR 44096, Aug. 12, 1999]
Sec. 108.25 Compliance meeting.

(a) Scheduling meeting. If an applicant fails to comply with
requirements under Sec. 108.15 or Sec. 108.20 or it appears that the
goals of the AFHM plan may not be achieved, or that the implementation
of the Plan should be modified, the civil rights/compliance reviewing
office shall schedule a meeting with the applicant. The meeting shall be
held at least ten days before the next sales or rental report is due.

The purpose of the compliance meeting is to review the applicant's
compliance with AFHM requirements and the implementation of the AFHM
Plan and to indicate any changes or maodifications which may be required
in the Plan.

(b) Notice of Compliance Meeting. A Notice of Compliance Meeting
shall be sent to the last known address of the applicant, by certified
mail or through personal service. The Notice will advise the applicant
of the right to respond within seven (7) days to the matters identified
as subjects of the meeting and to submit information and relevant data
evidencing compliance with the AFHM regulations, the AFHM Plan,
Executive Order 11063 and title VIII of the Civil Rights Act of 1968,
when appropriate. If the applicant is a small entity, as defined by the
regulations of the Small Business Administration, the Notice shall
include notification that the entity may submit comment on HUD's actions
to the Small Business and Agriculture Regulatory Enforcement Ombudsman,
and shall include the appropriate contact information.

(c) Applicant data required. The applicant will be requested in
writing to provide, prior to or at the compliance meeting, specific
documents, records, and other information relevant to compliance,
including but not limited to:

(1) Copies or scripts of all advertising in the Standard
Metropolitan Statistical Area (SMSA) or housing market area, as
appropriate, including newspaper, radio and television advertising, and
a photograph of any sale or rental sign at the site of construction;

(2) Copies of brochures and other printed material used in
connection with sales or rentals;

(3) Evidence of outreach to community organizations;

(4) Any other evidence of affirmative outreach to groups which are
not likely to apply for the subject housing;

(5) Evidence of instructions to employees with respect to company
policy of nondiscrimination in housing;

(6) Description of training conducted with sales/rental staff;

(7) Evidence of nondiscriminatory hiring and recruiting policies for
staff engaged in the sale or rental of properties, and data by race and
sex of the composition of the staff;

(8) Copies of applications and waiting lists of prospective buyers
or renters maintained by applicant;
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(9) Copies of Sign-in Lists maintained on site for prospective
buyers and renters who are shown the facility;

(10) Copies of the selection and screeing criteria;

(11) Copies of relevant lease or sales agreements;

(12) Any other information which documents efforts to comply with an
approved plan.

(d) Preparation for the compliance meeting. The monitoring office
will provide information concerning the status of the project or housing
involved to be presented to the applicant at the meeting. The monitoring
office shall be notified of the meeting and may send representatives to
the meeting.

(e) Resolution of matters. Where matters raised in the compliance
meetings are resolved through revision to the plan or its
implementation, the terms of the resolution shall be reduced to writing
and submitted to the civil rights/compliance reviewing office within 10
days of the date of the compliance meeting.

(f) Determination of compliance. If the evidence shows no violation
of the AFHM regulations and that the applicant is complying with its
approved AFHM plan and this part, the civil rights/compliance reviewing
office shall so notify the applicant within 10 days of the meeting.

(g) Determination of possible noncompliance. If the evidence
indicates an apparent failure to comply with the AFHM plan or the AFHM
regulation, or if the matters raised cannot be resolved, the civil
rights/compliance reviewing office shall so notify the applicant no
later than ten (10) days after the date the compliance meeting is held,
in writing by certified mail, return receipt requested, and shall advise
the applicant that the Department will conduct a comprehensive
compliance review or refer the matter to the Assistant Secretary for
Fair Housing and Equal Opportunity for consideration of action including
the imposition of sanctions. The purpose of a compliance review is to
determine whether the applicant has complied with the provisions of
Executive Order 11063, title VIII of the Civil Rights Act of 1968, and
the AFHM regulations in conjunction with the applicant's specific AFHM
plan previously approved by HUD.

(h) Failure of applicant to attend the meeting. If the applicant
fails to attend the meeting scheduled pursuant to this section, the
civil rights/compliance reviewing office shall so notify the applicant
no later than ten (10) days after the date of the scheduled meeting, in
writing by certified mail, return receipt requested, and shall advise
the applicant as to whether the civil rights/compliance reviewing office
will conduct a comprehensive compliance review or refer the matter to
the Assistant Secretary for Fair Housing and Equal Opportunity for
consideration of action including the imposition of sanctions.

[44 FR 47013, Aug. 9, 1979, as amended at 64 FR 44096, Aug. 12, 1999]
Sec. 108.35 Compilaints.

Individuals and private and public entities may file complaints
alleging violations of the AFHM regulations or an approved AFHM plan
with any monitoring office, civil rights/compliance reviewing office, or
with the Assistant Secretary for FH&EO. Complaints will be referred to
the civil rights/compliance reviewing office. Where there is an
allegation of a violation of title VIl the complaint also will be
processed under part 105.

[44 FR 47013, Aug. 9, 1979, as amended at 64 FR 44096, Aug. 12, 1999]
Sec. 108.40 Compliance reviews.

(a) General. All compliance reviews shall be conducted by the civil
rights/compliance reviewing office. Complaints alleging a violation(s)
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of the AFHM regulations, or information ascertained in the absence of a
complaint indicating an applicant's failure to comply with an AFHM plan,
shall be referred immediately to the civil rights/compliance reviewing
office. The monitoring office shall be notified as appropriate of all
alleged violations of the AFHM regulations or alleged failure to comply
with an AFHM plan.

(b) Initiation of compliance reviews. Even in the absence of a
complaint or other information indicating noncompliance pursuant to
paragraph (a), the civil rights/compliance reviewing office may conduct
periodic compliance reviews throughout the life of the mortgage in the
case of multi-family projects and throughout the duration of the Housing
Assistance Payments Contract with the Department in the case of housing
assisted under section 8 of the United States Housing Act of 1937, as
amended, 42 U.S.C. 1437.

(c) Nature of compliance reviews. The purpose of a compliance review
is to determine whether the applicant is in compliance with the Department's
AFHM requirements and the applicant's approved AFHM plan. Where
allegations under this part may also constitute a violation of the
provisions of Executive Order 11063 or title VIII, the review will also
determine compliance with the requirements thereof. The applicant shall
be given at least five (5) days notice of the time set for any
compliance review and the place or places for such review. The
compliance review will cover the following areas:

(1) Applicant's sales and rental practices, including practices in
soliciting buyers and tenants, determining eligibility, selecting and
rejecting buyers and renters, and in concluding sales and rental
transactions.

(2) Programs to attract minority and majority buyers and renters
regardless of sex, including:

(i) Use of advertising media, brochures, and pamphlets;

(i) Conformance with both the Department's Fair Housing Poster
Regulation (24 CFR part 110) and the Advertising Guidelines for Fair
Housing (37 FR 6700) and any revisions thereto.

(3) Data relating to:

(i) The size and location of units;

(i) Services provided;

(iii) Sales and/or rental price ranges;

(iv) The race and sex of buyers and/or renters;

(v) Race and sex of staff engaged in sale or rental of dwellings.

(4) Other matters relating to the marketing or sales of dwellings
under HUD affirmative marketing requirements, the AFMH Plan and this
part.

[44 FR 47013, Aug. 9, 1979, as amended at 64 FR 44096, Aug. 12, 1999]
Sec. 108.45 Compliance report.

Following a compliance review, a report shall be prepared promptly
and the Assistant Secretary for FH&EO shall make a finding of compliance
or noncompliance. If it is found that the applicant is in compliance,
all parties concerned shall be notified of the findings. Whenever a
finding of noncompliance is made pursuant to this part, the report shall
list specifically the violations found. The applicant shall be sent a
copy of the report by certified mail, return receipt requested, together
with a notice that, if the matter cannot be resolved within ten days of
receipt of the Notice, the matter will be referred to the Assistant
Secretary for FH&EO to make a determination as to whether actions will
be initiated for the imposition of sanctions.

[44 FR 47013, Aug. 9, 1979, as amended at 64 FR 44097, Aug. 12, 1999]

Sec. 108.50 Sanctions.
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Applicants failing to comply with the requirements of these
regulations, the AFHM regulations, or an AFHM plan will make themselves
liable to sanctions authorized by law, regulations, agreements, rules,
or policies governing the program pursuant to which the application was
made, including, but not limited to, denial of further participation in
Departmental programs and referral to the Department of Justice for suit
by the United States for injunctive or other appropriate relief.

[Code of Federal Regulations]
[Title 24, Volume 1]
[Revised as of April 1, 2001]
From the U.S. Government Printing Office via GPO Access
[CITE: 24CFR146]

TITLE 24--HOUSING AND URBAN DEVELOPMENT

CHAPTER |--OFFICE OF ASSISTANT SECRETARY FOR EQUAL OPPORTUNITY,
DEPARTMENT OF HOUSING AND URBAN DEVELOPMENT

PART 146--NONDISCRIMINATION ON THE BASIS OF AGE IN HUD PROGRAMS OR ACTIVITIES
RECEIVING FEDERAL FINANCIAL ASSISTANCE

Subpart A--General

Sec.

146.1 Purpose of the Age Discrimination Act of 1975.
146.3 Purpose of HUD's age discrimination regulation.
146.5 Applicability of part.

146.7 Definitions.

Subpart B--Standards for Determining Age Discrimination

146.11 Scope of subpart.
146.13 Rules against age discrimination.

Subpart C--Duties of HUD Recipients

146.21 General responsibilities.

146.23 Notice of subrecipients.

146.25 Assurance of compliance and recipient assessment of age
distinctions.

146.27 Information requirements.

Subpart D--Investigation, Settlement, and Enforcement Procedures

146.31 Compliance reviews.

146.33 Complaints.

146.35 Mediation.

146.37 Investigation.
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Subpart A--General
Sec. 146.1 Purpose of the Age Discrimination Act of 1975.

The Age Discrimination Act of 1975 (the Act) prohibits
discrimination on the basis of age in programs or activities receiving
Federal financial assistance. The Act, however, permits federally
assisted programs and activities and recipients of Federal funds to
continue to use certain age distinctions and factors other than age
which meet the requirements of the Act and this part.

Sec. 146.3 Purpose of HUD's age discrimination regulation.

The purpose of this part is to state HUD's policies and procedures
under the Age Discrimination Act of 1975, consistent with the
government-wide age discrimination regulation contained at 45 CFR part
90.

Sec. 146.5 Applicability of part.

This part applies to each program or activity that receives Federal
financial assistance provided by HUD.

Sec. 146.7 Definitions.

The terms HUD and Secretary are defined in 24 CFR part 5.

Act means the Age Discrimination Act of 1975, 42 U.S.C. 6101-07.

Action means any act, activity, policy, rule, standard, or method of
administration or the use of any policy, rule, standard, or method of
administration.

Age means how old a person is, or the number of elapsed years from
the date of a person's birth.

Age distinction means any action using age or an age-related term.

Age-related term means a word or words which necessarily imply a
particular age or range of ages (for example, children, adult, older
persons, but not student).

Federal financial assistance means any grant, entitlement, loan,
cooperative agreement, contract (other than a procurement contract or a
contract of insurance or guaranty), or any other arrangement by which
HUD provides or otherwise makes available assistance in the form of:

(a) Funds;

(b) Service of Federal personnel; or

(c) Real or personal property or any interest in or use of property,
including:

(1) Transfers or leases of property for less than fair market value
or for reduced consideration; and

(2) Proceeds from a subsequent transfer or lease of property if the
Federal share of its fair market value is not returned to the Federal
government.

Recipient means any State or its political subdivisions; any
instrumentality of a State or its political subdivisions; any public or
private agency; any Indian tribe or Alaskan Native Village, institution,
organization, or other entity; or any person to which Federal financial
assistance is extended, directly or through another recipient. Recipient
includes any successor, assignee, or transferee, but does not include
the ultimate beneficiary of the assistance.

Subrecipient means any of the entities in the definition of
recipient to which a recipient extends or passes on Federal financial
assistance. A subrecipient is regarded as a recipient of Federal
financial assistance and has all the duties of a recipient set out in
this part.

United States means the several States, the District of Columbia,
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Puerto Rico, the Virgin Islands, American Samoa, Guam, Wake Island, the
Canal Zone, the Trust Territory of the Pacific Islands, the Northern
Marianas, and the territories and possessions of the United States.

[51 FR 45266, Dec. 17, 1986, as amended at 61 FR 5206, Feb. 9, 1996]
Subpart B--Standards for Determining Age Discrimination
Sec. 146.11 Scope of subpart.

This subpart contains the standards that HUD will use to determine
whether an age distinction, or a factor other than age that may have a
disproportionate effect on persons of different ages, is prohibited.

Sec. 146.13 Rules against age discrimination.

(a) The rules stated in this paragraph are limited by the exceptions
contained in paragraphs (b) and (c) of this section.

(1) General rule. No person in the United States shall, on the basis
of age, be excluded from participation in, be denied the benefits of, or
be subjected to discrimination under, any program or activity receiving
Federal financial assistance.

(2) Specific rules. A recipient may not, in any program or activity
receiving Federal financial assistance, directly or through contracting,
licensing, or other arrangements, use age distinctions or take any other
actions that have the effect, on the basis of age, of:

(i) Excluding individuals from, denying them the benefits of, or
subjecting them to discrimination under, a program or activity receiving
Federal financial assistance; or

(ii) Denying or limiting individuals in their opportunity to
participate in any program or activity receiving Federal financial
assistance.

(3) The specific forms of age discrimination listed in paragraph
(a)(2) of this section do not necessarily constitute a complete list.

(b) Exceptions for normal operation or statutory objective of any
program or activity. A recipient is permitted to take an action
otherwise prohibited by paragraph (a) of this section if the action
reasonably takes into account age as a factor necessary to the normal
operation or the achievement of any statutory objective of a program or
activity. An action reasonably takes into account age as a factor
necessary to the normal operation or the achievement of any statutory
objective of a program or activity, if:

(1) Age is used as a measure or approximation of one or more other
characteristics; and

(2) The other characteristics must be measured or approximated in
order for the normal operation of the program or activity to continue,
or to achieve any statutory objective of the program or activity; and

(3) The other characteristics can be reasonably measured or
approximated by the use of age; and

(4) The other characteristics are impractical to measure directly on
an individual basis.

(c) Exceptions for reasonable factors other than age. A recipient is
permitted to take action otherwise prohibited by paragraph (a) of this
section if the action is based on a factor other than age, even though
that action may have a disproportionate effect on persons of different
ages. An action may be based on a factor other than age only if the
factor bears a direct and substantial relationship to the normal
operation of the program or activity or the achievement of a statutory
objective.

(d) Burden of proof. The burden of proving that an age distinction
or other action falls within an exception described in paragraph (b) or
(c) of this section is on the recipient of Federal financial assistance.
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(e) For the purposes of paragraphs (b) and (c), normal operation
means the operation of a program or activity without significant changes
that would impair its ability to meet its statutory objectives.

Statutory objectives means any purpose of a program or activity
expressly stated in any Federal, State, or local statute adopted by an
elected, general purpose legislative body.

(f) Notwithstanding paragraph (b) of this section, if a recipient
operating a program provides special benefits to the elderly or to
children, such use of age distinctions shall be presumed to be necessary
to the normal operation of the program.

Subpart C--Duties of HUD Recipients
Sec. 146.21 General responsibilities.

Each recipient has primary responsibility to ensure that its
programs and activities that receive Federal financial assistance from
HUD comply with the provisions of the Act, the government-wide
regulation, and this part, and shall take steps to eliminate violations
of the Act. A recipient also has responsibility to maintain records,
provide information, and to afford HUD access to its records to the
extent HUD finds necessary to determine whether a program or activity
receiving Federal financial assistance from HUD is in compliance with
the Act and this part.

(Approved by the Office of Management and Budget under control number
2529-0030)

[51 FR 45266, Dec. 17, 1986, as amended at 52 FR 7408, Mar. 11, 1987]
Sec. 146.23 Notice of subrecipients.

Whenever a recipient passes Federal financial assistance from HUD to
subrecipients, the recipient shall provide the subrecipient with written
notice of its obligations under this part and the recipient will remain
responsible for the subrecipient's compliance with respect to programs
and activities receiving Federal financial assistance from HUD.

Sec. 146.25 Assurance of compliance and recipient assessment of age
distinctions.

(a) Each recipient of Federal financial assistance from HUD shall
sign a written assurance as specified by HUD that it will comply with
the Act and this part with respect to programs and activities receiving
Federal financial assistance from HUD.

(b) As part of a compliance review under Sec. 146.31 or an
investigation under Sec. 146.37, HUD may require a recipient employing
the equivalent of 15 or more employees to complete, in a manner
specified by the Secretary or Secretary's designee, a written self-
evaluation of any age distinction imposed in its program or activity
receiving Federal financial assistance from HUD, so that HUD may have to
assess the recipient's compliance with the Act. Whenever an assessment
indicates a violation of the Act or this part, the recipient shall take
corrective action to remedy the violation.

(Approved by the Office of Management and Budget under control number
2529-0030)

[51 FR 45266, Dec. 17, 1986, as amended at 52 FR 7408, Mar. 11, 1987]

Sec. 146.27 Information requirements.
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In order to make it possible for HUD to determine whether recipients
are in compliance with the Act and this part, each recipient shall:

(a) Keep records in a form and containing information that HUD
determines is necessary;

(b) Make information available to HUD upon request;

(c) Permit reasonable access by HUD to the books, records, accounts
and other recipient facilities and sources of information.

(Approved by the Office of Management and Budget under control number
2529-0030)

[51 FR 45266, Dec. 17, 1986, as amended at 52 FR 7408, Mar. 11, 1987]
Subpart D--Investigation, Settlement, and Enforcement Procedures
Sec. 146.31 Compliance reviews.

(a) HUD may conduct pre-award reviews to determine whether programs
or activities submitted for HUD assistance are consistent with the age
distinctions set forth at Sec. 146.13(b).

(b) If a pre-award review indicates that the proposed programs or
activities are not consistent with the age distinctions set forth at
Sec. 146.13(b), the application will be returned to the applicant for
additional information or clarification or for correction consistent
with this part.

(c) HUD may conduct compliance reviews of recipients that will
enable it to investigate and correct violations of this part. HUD may
conduct these reviews even in the absence of a complaint against a
recipient. The review may be as comprehensive as necessary for HUD to
determine whether a violation has occurred.

(d) If a compliance review indicates a violation, HUD will attempt
to achieve voluntary compliance. If voluntary compliance cannot be
achieved, HUD may begin enforcement procedures as provided in
Sec. 146.39.

Sec. 146.33 Complaints.

(a) Any person, individually or as a member of a class or on behalf
of others, may file a complaint with HUD alleging discrimination
prohibited by the Act. A complainant shall file a complaint within 180
days from the date the complainant first had knowledge of the alleged
act of discrimination. However, for good cause, HUD may extend this time
limit. The filing date for a complaint will be the date upon which the
complaint is deemed sufficient to be processed.

(b) HUD shall facilitate the filing of complaints and shall take the
following measures:

(1) Accept as a sufficient complaint any written legible statement
which is signed by the complainant and which identifies the parties
involved, the date the complainant first had knowledge of the alleged
violation, and describes generally the alleged prohibited action or
practice;

(2) Freely permit a complainant to add information to the complaint
to meet the requirements of a sufficient complaint;

(3) Widely disseminate information regarding the obligations of
recipients under the Act and this part;

(4) Notify the complainant and the recipient of their rights under
the complaint process, including the right to have a representative at
all stages of the complaint process; and

(5) Notify the complainant and the recipient of their right to
contact HUD for information and assistance regarding the complaint
resolution process.

(c) HUD will return to the complainant any complaint determined to
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be outside the coverage of this part, and
shall state the reasons why it is outside the coverage.

(Approved by the Office of Management and Budget under control number
2529-0030)

[51 FR 45266, Dec. 17, 1986, as amended at 52 FR 7408, Mar. 11, 1987]
Sec. 146.35 Mediation.

(a) HUD shali refer to the Federal Mediation and Conciliation
Service, a mediation agency designated by the Secretary of Health and
Human Services, all complaints that:

(1) Fall within the coverage of this part, unless the age
distinction complained of is clearly with an exeption; and

(2) Contain all information necessary for further processing.

(b) Both the complainant and the recipient shall participate in the
mediation process to the extent necessary to reach an agreement or make
an informal judgment that an agreement is not possible. There should be
at least one meeting by each party with the mediator during the
mediation process. However, the recipient and the complainant need not
meet with the mediator at the same time.

(c) If the complainant and the recipient reach an agreement, the
mediator shall prepare a written statement of the agreement and have the
complainant and recipient sign it. The mediator shall send a copy of the
agreement to HUD. HUD will take no further action on the complaint
unless the complainant or the recipient fails to comply with the
agreement.

(d) The mediator shall protect the confidentiality of information
obtained in the course of the mediation process. No mediator shall
testify in any adjudicative proceeding, produce any document, or
othewise disclose any information obtained in the course of the
mediation process without the prior approval of the head of the
mediation agency.

(e) HUD shall use the mediation process for a maximum of 60 days
after receiving a complaint. Mediation ends if:

(1) 60 days elapse from the time HUD receives the complaint; or

(2) Before the end of the 60-day period, an agreement is reached; or

(3) Before the end of the 60-day period, the mediator determines
that an agreement cannot be reached.

This 60-day period may be extended by the mediator, with the concurrence
of HUD, for not more than an additional 30 days if the mediator

determines that it is likely that an agreement will be reached during

such extended period.

Sec. 146.37 Investigation.

(a) Investigation and settlement following mediation. (1) HUD shall
investigate complaints that are unresolved after mediation or are
reopened because of an alleged violation of a mediation agreement.

(2) In the investigation of complaints filed under this part, HUD
will establish facts through such methods as discussion with the
complainant and recipient and the review of documents in the possession
of either party. HUD may also seek the assistance of any applicable
State agency. Where possible, HUD will settle the complaint on terms
that are mutually agreeable to the parties.

(3) Settlements shall be in writing and signed by the parties and by
an authorized HUD official.

(4) A settlement shall not affect the initiation or continuation of
any other enforcement effort of HUD, including compliance reviews or
investigation of other complaints involving the recipient.
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(5) A settlement reached under this paragraph (a) of this section is
an agreement to resolve an alleged violation of the Act to the
satisfaction of the parties involved, and does not constitute a finding
of discrimination against the recipient.

(b) Failure of settlement. If HUD cannot resolve the complaint
through settlement, it may make a formal determination that the Act or
this part has been violated and begin enforcement procedures, as
provided in Sec. 146.39. HUD shall inform the recipient and complainant
in writing that the matter cannot be resolved through settlement.

Sec. 146.39 Enforcement procedures.

(a) HUD may enforce the Act this regulation by:

(1) Termination of a recipient's financial assistance from HUD under
the program or activity involved, if the recipient has violated the Act or
this part. The determination of the recipient's violation may be made
only after a recipient has had an opportunity for a hearing on the
record before an Administrative Law Judge. If the financial assistance
consists of a Community Development Block Grant, the requirements of
section 109(b) of the Housing and Community Development Act of 1974, 42
U.S.C. 5309, must also be satisfied before the termination of financial
assistance. Cases settled in mediation or before hearing will not
involve termination of a recipient's Federal financial assistance from
HUD.

(2) Any other means authorized by law, including, but not limited
to:

(i) Referral to the Department of Justice for proceedings to enforec
any rights of the United States or obligations of the recipient created
by the Act or this part;

(i) Use of any requirement of, or referral to, any Federal, State
or local government agency that will have the effect of correcting a
violation of the Act or this part.

(b) Whenever the Secretary determines that a State or unit of
general local government which is a recipient of Federal financial
assistance under Title | of the Housing and Community Development Act of
1974, 42 U.S.C. 5301-5317, has failed to comply with requirements of the
Age Discrimination Act or this part with respect to a program or
activity funded in whole or in part with such assistance, he or she
shall notify the Governor of such State or the chief executive officer
of such unit of general local government of the noncompliance and shall
request the Governor or chief executive officer to secure compliance. If
within a reasonable period of time, not to exceed 60 days, the Governor
or chief executive officer fails or refuses to secure compliance, the
Secretary is authorized to take the action specified in (a) of this
section, exercise the powers and functions provided for in section
111(a) of the Housing and Community Act of 1974, 42 U.S.C. 5311(a), or
take such other action as may be provided by law.

(c) HUD shall limit any termination under Sec. 146.35 to the
particular recipient and particular program or activity HUD finds to be
in violation of this part. HUD shall not base any part of a termination
on a finding with respect to any program or activity of the recipient
which does not receive Federal financial assistance from HUD.

(d) HUD shall take no action under paragraph (a) of this section
until:

(1) The Secretary has advised the recipient of its failure to comply
with the Act or this part and has determined that voluntary compliance
cannot be achieved.

(2) Thirty days have have elapsed after the Secretary has submitted
a written report of the circumstances and grounds of the action to the
committees of the Congress having legislative jurisdiction over the
Federal program or activity involved. A report shall be filed whenever
any action is taken under paragraph (a) of this section.
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(e)(1) The Secretary may defer the provision of new Federal
financial assistance to a recipient when termination proceedings under
this section are initiated.

(2) New financial assistance from HUD includes all assistance for
which HUD requires an application, approval, or submissions under the
Community Development Block Grant program including renewal or
continuation of existing activities, or authorization of new activities,
during the deferral period. New financial assistance from HUD does not
include increases in funding as a result of changed computation for
formula awards or assistance approved before the beginning of a hearing
under this section.

(3) HUD shall not impose a deferral until the recipient has received
a notice of an opportunity for a hearing under this section. HUD shall
not continue a deferral for more than 60 days unless a hearing has begun
within that time or the time for beginning the hearing has been extended
by mutual consent of the recipient and the Secretary. HUD shall not
continue a deferral for more than 30 days after the close of the
hearing, unless the hearing results in a finding that the recipient has
violated that Act or this part.

Sec. 146.41 Prohibition against intimidation or retaliation.

A recipient may not engage in acts of intimidation or retaliation
against any person who:

(a) Attempts to assert a right protected by this part; or

(b) Cooperates in any mediation, investigation, hearing, or other
part of HUD's investigation, settlement, and enforcement process.

Sec. 146.43 Hearings, decisions, post-termination proceedings.

The provisions of 24 CFR part 180 apply to HUD enforcement of this
part.

[61 FR 52218, Oct. 4, 1996]
Sec. 146.45 Exhaustion of administrative remedies.

(a) A complainant may file a civil action following the exhaustion
of administrative remedies under the Act. Administrative remedies are
exhausted if:

(1) 180 days have elapsed since the complainant filed the complaint
and HUD had made no finding with regard to the complaint; or

(2) HUD issues any finding in favor of the recipient.

(b) If HUD fails to make a finding within 180 days or issues a
finding in favor of the recipient, HUD shall:

(1) Promptly advise the complainant of this fact;

(2) Advise the complainant of his or her right to bring a civil
action for injunctive relief; and

(3) Inform the complainant:

(i) That he or she may bring a civil action only in a United States
District Court for the district in which the recipient is located or
transacts business;

(i) That a complianant prevailing in a civil action has the right
to be awarded the costs of the action, including reasonable attorney's
fees, but that the complainant must demand these costs in the complaint;

(iii) That before commencing the action, the complainant must give
30 days' notice by registered mail to the Secretary of HUD, the
Secretary of Health and Human Services, the Attorney General of the
United States, and the recipient;

(iv) That the notice must state: the alleged violation of the Act,
the relief requested, the court in which the complainant is bringing the
action, and whether or not attorney's fees are demanded in the event the
complainant prevails; and
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(v) That the complainant may not bring an action if the same alleged
violation of the Act by the same recipient is the subject of a pending
action in any court of the United States.

Sec. 146.47 Remedial and affirmative action by recipients.

(a) Where the Secretary finds that a recipient has unlawfully
discriminated on the basis of age, the recipient shall take any action
that the Secretary may require to overcome the effects of the
discrimination. If another recipient exercises control over a
subrecipient that has unlawfully discriminated, the Secretary may
require both recipients to take remedial action.

(b) Even in the absence of a finding of discrimination, a recipient
may take affirmative action to overcome the effects of conditions that
resulted in limited participation in the recipient's program or activity
on the basis of age.

(c) If a recipient operating a program which serves the elderly or
children in addition to persons of other ages provides special benefits
to the elderly or children, the provision of those benefits shall be
presumed to be voluntary affirmative action, provided that it does not
have the effect of excluding otherwise eligible persons from
participation in the program.

Sec. 146.49 Alternate funds disbursal procedure.

(a) Except as otherwise provided in this paragraph and to the extent
authorized by law, the Secretary may redisburse funds withheld or
terminated under this part directly to an alternate recipient, including
any public or non-profit private organization or agency, State or
political subdivision of the State. Under title | of the Housing and
Community Development Act of 1974, 42 U.S.C. 56301, funds withheld
because of a reduction or withdrawal of a recipient's Community
Development Block Grant must be reallocated in the succeeding fiscal
year, in accordance with the applicable regulations governing that
program.

(b) The Secretary shall require the alternate recipient to
demonstrate:

(1) The ability to comply with the regulations; and

(2) The ability to achieve the goals of the Federal statute
authorizing the program or activity.
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